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BEFORE: BUCKI NGHAM GUI DUG.I and SCHRODER, JUDGES.
BUCKI NGHAM JUDGE: DeAngel a Stanl ey appeals froma judgnent of
the Fayette Circuit Court inposing a sentence of six years based
on a jury verdict finding her guilty of possession of cocaine
while in possession of a firearm and possessi on of drug
paraphernalia while in possession of a firearm W affirm
After using a confidential informant to carry out a
control |l ed purchase of crack cocaine from Stanl ey, the Lexington

Metro Police Departnment procured a search warrant and searched



Stanley’s residence on July 12, 2001. The officers seized
several containers laced wth crack cocaine, digital scales with
cocai ne powder residue, approximately 450 baggies in three 150-
count boxes, $910 in cash, a bank deposit slip in the anpunt of
$16, 126.81, and a 9-nmpistol. Several additional itens,
including multiple copies of CDs, nmultiple copies of videotapes,
and articles of clothing not in Stanley’s size were also | ocated
by the police during their search. Each itemwas still packaged
and tagged as it would be in a store. However, none of the
itens were seized by the police.

As a result of the evidence seized during the search
of Stanley’s residence, she was charged in an indictnent with
trafficking in a controlled substance while in possession of a
firearm trafficking in a controlled substance, and possession
of drug paraphernalia with a firearm However, the second
charge was di sm ssed because of the Conmonwealth’s failure to
| ocate the confidential informant for trial.

At trial, the jury was instructed to consider a
variety of charges, including trafficking in a controlled
subst ance, possession of a controlled substance, possession of
drug paraphernalia, and facilitation to trafficking in a
controll ed substance. The jury was further instructed to

consi der whet her each of the aforenentioned charges shoul d be



“gun enhanced” pursuant to KRS! 218A.992. The jury subsequently
found Stanley guilty of possession of a controlled substance
while in possession of a firearm and possession of drug

par aphernalia while in possession of a firearm She was
sentenced to five years on the first charge and one year on the
second charge, with the sentences to run consecutively.

However, the six-year sentence was probated for a five-year
period on various conditions, including that Stanley serve siXx
months in the county jail. This appeal followed.

Prior to the trial, Stanley filed a notion in |imne
to exclude from evidence the receipt for the bank deposit in
excess of $16,000. Because there was no proof as to the hol der
of the account nunber or as to the source of the noney, the
trial court granted Stanley’'s notion and ruled that the deposit
recei pt was i nadm ssi bl e.

During the trial testinony of police detective Eddie
Hart, he renoved the receipt froma seal ed evi dence envel ope and
advised the jury as to what it was. Further, he testified that
the recei pt was seized during a search of Stanley’'s residence.
Stanley’s attorney objected to the testinony and requested the
trial court to adnonish the jury to disregard Detective Hart’'s

reference to the evidence. The trial court adnonished the jury

! Kentucky Revi sed Statutes.



as requested. However, Stanley’'s attorney did not request a
mstrial .

Stanley’'s first argunent on appeal is that the tria
court erred in not granting a mistrial after the $16, 126. 81 cash
deposit recei pt was inadvertently brought to the attention of
the jury. In support of her argunent, Stanley cites Mrgan v.

Commonweal th, Ky., 809 S.wW2d 704 (1991). However, that case is

di sti ngui shabl e because the defendant’s attorney therein noved
the court for a mstrial.
A party seeking a mstrial nmust tinmely ask the court

to grant himor her such relief. Wst v. Commonweal th, Ky., 780

S.W2d 600, 602 (1989), citing Jenkins v. Commonweal th, Ky., 477

S.W2d 795 (1972). Therefore, since Stanley’'s attorney fail ed
to nove for a mstrial, any clainmed error in this regard was not
preserved.

We have the authority to consider Stanley’s argunent
and grant relief if we deemit appropriate pursuant to RCr?
10.26. That rule provides that an unpreserved error may be
reviewed and appropriate relief granted where a manifest
injustice has resulted fromthe clainmed error. Wst, 780 S. W 2d
at 602. However, Stanley is not entitled to such relief herein.

The cash receipt could obviously have been interpreted by the

2 Kentucky Rules of Crimnal Procedure.



jury as evidence of proceeds fromdrug transactions. However,
since Stanley was not convicted of a trafficking charge but was
convicted only of a possession charge, we conclude that no
mani fest injustice resulted.

Stanl ey’s second argunent is that the trial court
erred when it refused to grant her a directed verdict on the
i ssue of whether the offenses could be enhanced due to
possession of a firearm Wen the officers entered Stanley’'s
resi dence and searched the prem ses, they discovered a 9-mm
pi stol on top of a conputer tower under a conputer desk. There
was testinony that the pistol was within arms |ength of Stanley
when the arrest was made. However, that testinony was
subsequently attacked on cross exam nati on.

A drug offense penalty may be enhanced if the

def endant had constructi ve possession of a firearm Houston v.

Commonweal th, Ky., 975 S.W2d 925, 927 (1998). KRS 218A.992

requires only a nexus between the crine commtted and the

possession of the firearm Comonwealth v. Mntaque, Ky., 23

S.W3d 629, 632 (2000). Such proof reduces or elimnates the

risk of infringing upon an individual’s constitutional right to
bear arns w thout |essoning the |legitimte penal purpose of the
statute. 1d. Considering the testinmony regarding the proximty

of the pistol to Stanley when the officers entered the

resi dence, we conclude that it was not clearly unreasonable for
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the jury to find her guilty. Thus, she was not entitled to a

directed verdict of acquittal. See Commonwealth v. Benham Ky.,

816 S.W2d 186, 187 (1991).

Stanley’s third argunent relates to testinony given by
pol i ce sergeant Janes Ensm nger. Sergeant Ensm nger testified
as to his extensive experience working drug cases and the
intricacies of drug trade practices in and around the Lexington
area. Anong other things, he testified concerning the manner in
whi ch crack cocai ne i s manufactured, how go-betweens are used in
drug transactions, and the various techniques used by police
officers to prevent drug trafficking.

RCr 9.22 requires a litigant to contenporaneously
object to an alleged error in order to preserve the issue for
appeal. Stanley's attorney failed to raise any objection to
Sergeant Ensminger’s testinony. Thus, any claimto error was
wai ved. Furthernore, in light of the fact that Stanley was not
convicted of drug trafficking, we fail to see how she could be
prejudiced by any error in this regard. Thus, we find no
pal pabl e error under RCr 10.26. At any rate, we concl ude that

the testinony was adm ssible. See Sargent v. Commonweal th, Ky.,

813 S.w2d 801, 802 (1991); KRE® 701 and 702.

3 Kentucky Rul es of Evidence.



Stanley’s fourth argunent is that the trial court
erred when it refused to exclude evidence of two marked $20
bills that were seized as a part of the $910 in cash during the
search of the residence. The two marked bills were used by the
confidential informant to carry out the controlled drug buy.
Stanl ey argues on appeal that the adm ssion of this evidence
“rendered a nockery of her constitutional right to confront her
accuser.”

We find no error inthis regard. First, although the
drugs thensel ves were not allowed to be introduced into evidence
due to the unavailability of the confidential informant, the
noney was neverthel ess adm ssible. Second, Stanley could not
have been prejudi ced by the adm ssion of this evidence since the
second count of the indictnment was dism ssed and since she was
not convicted of the trafficking offense but was convicted of
only a possession of fense.

Stanley’s fifth argunent is that the trial court erred
when it all owed police sergeant Jack Dawson to testify that
mul tiple copies of CD's, nultiple copies of videotapes, and
articles of clothing in their original packages and not in
Stanley’s size were discovered by the officers during the search
of the residence. Any clained error in this regard was wai ved
due to the failure of Stanley’'s attorney to rai se an objection.

See RCr 9.22. Furthernore, we find no manifest injustice which



woul d allow relief pursuant to RCr 10.26. Although the itens
wer e evi dence which would indicate that Stanley was trading
drugs for nerchandi se, Stanley was not convicted of drug
trafficking but only of drug possession.

Stanley’s sixth argunent is that the court erred when
it declined to grant a mstrial “due to the cunulative effect of
i ntroduction of speculative, prejudicial, and inadm ssible

evi dence.” See Funk v. Commonweal th, Ky., 842 S.W2d 476

(1993). As we found no specific errors, cunulative error did

not occur. See WIlson v. Commonweal th, Ky., 836 S.W2d 872

(1992).
The judgnent of the Fayette Grcuit Court is affirned.
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