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TACKETT, JUDGE: Maria Jackson appeals froman order of the
Christian Grcuit Court dism ssing her lawsuit, filed on behal f
of herself and her infant son, against Wlford Harris for
failure to substitute Harris’s estate as a party within one year
of his death. Upon reviewing the facts in this case, we
conclude that Harris’s attorney had an ethical duty to disclose
the death of his client and that his failure to do so caused

Jackson to rely on her belief that Harris was alive to her



detrinent. Consequently, we reverse the trial court and remand
this case with instructions that Jackson be allowed to anend her
conplaint to substitute Harris's estate as a party.

Jackson, who was carrying a full termfetus, was
i nvolved in an autonobile accident on June 3, 1999, when her car
was rear ended by Harris's car. Jackson’s child sustained
serious and permanently disabling injuries. She filed a
personal injury suit, on behalf of herself and her infant son,
against Harris in the Christian Grcuit Court on March 23, 2000.
Interrogatories and requests for discovery were served al ong
with the conplaint. Depositions were taken fromthe parties,
physi ci ans, and the officer who investigated the accident.
Harris died on May 25, 2001, a fact that was conceal ed from
Jackson until Harris's attorney filed a notion to dism ss her
claimfor failure to substitute the estate as a party within one
year of Harris's death. After a hearing, the trial court
granted the notion to dism ss the action, and this appea
f ol | oned.

Jackson first argues that the rules of statutory
construction require us to infer a notice requirenent within
Kent ucky Revised Statute (KRS) 395.278 which limts the tine
period within which a suit can be revived follow ng the death of

a party. The statute reads as foll ows:



An application to revive an action in the

name of the representative or successor of a

plaintiff, or against the representative or

successor of a defendant, shall be made

within one (1) year after the death of a

deceased party.
The | anguage of the revivor statute is clear and unanbi guous.
Mor eover, Jackson is unable to cite us to any Kentucky case | aw
interpreting the statute to include a requirenent that an
opposing party be notified of the death of a defendant.
Consequently, this argunent is unpersuasive.

Jackson, however, correctly points out that a party

may be estopped fromasserting the right to a dism ssal under

KRS 395.278. Daniel v. Fourth and Market, Inc., Ky., 445 S. W 2d

699 (1968); Hammons v. Trento, Inc., Ky., 887 S.W2d 336 (1994).

In the case sub judice, Jackson argues that Harris is estopped

fromrequesting dismssal for failure to revive the action

Wi thin one year of his death because his attorney violated an
ethical duty by failing to informJackson’s counsel of Harris’s
death. This failure to disclose caused Jackson to rely on her
belief that Harris was alive and, furthernore, detrinentally

i npacted Jackson in that she failed to file a notion to revive
her claimw thin the statutorily prescribed period. In

anal yzing this argunment, we need to first exam ne sone of the

actions that took place after Harris’s death in May 2001.



Harris's attorney, Honorable Doug Myers, cut out his
former client’s obituary and saved it for over a year, attaching
it at last to his notion to dismss. |In the interim Mers
participated in nediation on Septenber 7, 2001, after which
Harris's auto insurer offered to settle the case. The case
failed to settle; consequently, Jackson filed a notion to set
the case for trial on Septenber 20, 2001, and provided a list of
dat es when counsel woul d be avail able. Mers sent an associate
to the Novenber 14 hearing with his cal endar and al |l owed dates
for both the pretrial conference and trial to be scheduled. 1In
addi tion, Myers schedul ed a nedi cal exam nation for Jackson’'s
i nfant son, noticed nultiple discovery depositions and signed an
agreed order rescheduling the pretrial conference. Jackson’'s
counsel asserts that all of these actions were in addition to
nunmerous informal contacts between attorneys for the parties.
Finally, Myers sought an advisory ethics opinion fromthe
Kent ucky Bar Associ ation wherein he stated that the action
appeared likely to be dism ssed for failure to revive and
i nqui red whether he had a duty to inform opposing counsel of his
client’s death. Unfortunately, he was advised that he did not.
Therefore, Jackson first learned of Harris's death from Wers’
notion to dismss for failure to revive on June 10, 2002.

At the hearing, Jackson raised the issue of Myers’

failure to notify regarding Harris’s death; however, the tria
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court, in a tersely worded order, dism ssed the action. The
trial court failed to address the Kentucky Suprene Court’s prior
determi nation that, in Kentucky, a | awer whose client dies has
an ethical duty to disclose that fact to opposing counsel the

next tinme they communi cate. Kentucky Bar Associ ation v.

Ceisler, Ky., 938 S.W2d 578 (1997). 1In Ceisler, a case with
simlar facts to this one, the Court analyzed Ceisler’s
argunments regarding her failure to informthe plaintiff’s
attorney of her client’s death as foll ows:

Finally, [Geisler] contends that Ford knew
McNeal y had been in poor health and that
McNeal y's death was a matter of public
record reported in the daily newspaper.
Respondent argues that she felt she had an
ethical duty not to volunteer information
about her client's passing. Thus, respondent
mai ntains that is was Ford's own fault to
have m stakenly believed that MNealy was
alive at the tinme the settlenment was

negoti ated, because if Ford had wanted to
know whet her McNealy was dead, all he had to
do was ask respondent about it.

Id. at 579-580. The Court concluded that an attorney who
negoti ates a case on behal f of a deceased client w thout

i nform ng opposi ng counsel of the defendant’s death has engaged
in conduct which is the equivalent to a knowi ng, affirmative

m srepresentation. Jackson argues that Myers’ alnost identical
conduct precludes Harris fromasserting his right to have the

action dismssed. W conclude that Jackson reasonably relied on

Myers’ failure to inform opposing counsel of Harris’s death and,
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therefore, Jackson is entitled to revive the claimby
substituting Harris’s estate as defendant.

For the forgoing reason, the order of the Christian
Circuit Court dismssing Jackson’s claimis reversed and this
case is remanded for further proceedings consistent with this
opi ni on.

GUI DUGLI, JUDGE CONCURS.

BUCKI NGHAM JUDGE, DI SSENTS AND FI LES SEPARATE
OPI NI ON.

BUCKI NGHAM JUDGE, DI SSENTING. The nmjority opinion
reverses an order of the Christian Circuit Court dism ssing
Jackson’s conplaint and remands the matter to the circuit court
for the revival of her claim The basis of the majority opinion
is that Harris’s attorney had an ethical duty to disclose the
death of his client to Jackson and/or her attorney and failed to
do so. Because | do not believe that such an ethical duty
exi sts and because | believe the doctrine of estoppel is not
applicable, | respectfully dissent.

The majority bases its conclusion on the Ceisler case.
I do not believe that case is applicable for two reasons.

First, in the Geisler case the attorney that failed to disclose
the death of her client was a plaintiff’s attorney who engaged
in settlenent negotiations, and actually settled the claim wth

a defendant. Gbviously, the failure to disclose the death in



t hat case viol ated ethical considerations because the settl enent
of the personal injury claimlikely involved clains of future
wage | oss, future nedical expenses, and future pain and
suffering, clainms which had been extingui shed by the death of

the client. See Gailor v. Alsabi, Ky., 990 S.W2d 597, 603

(1999). To negotiate a settlenent with a defendant under such
circunstances was clearly inproper

Second, | do not believe the Ceisler case is
appl i cabl e because the basis of the Kentucky Suprene Court’s
opinion therein was its adoption of ABA Standing Conmttee on
Et hi cs and Professional Responsibility, Formal Opinion 95-397.
Id. at 580. That opinion inposes an ethical duty on a |awer to
i nform opposi ng counsel of the death of his client “in the m dst

of settlement negotiations of a pending lawsuit in which the

client was the claimant.” (Enphasis added.) That is not the

case herein, and the ABA opinion is not applicable to these
facts.

The majority cites no authority other than Geisler for
t he proposition that an ethical duty exists under these facts.
The court in the CGeisler case relied on SCR' 3.130-4.1 which
states that “[i]n the course of representing a client a | awyer
shal | not know ngly nmake a fal se statenent of material fact or

law to a third person.” However, the Comrent to that rule notes

! Rules of the Supreme Court.



that a | awer “generally has no affirmative duty to inform an
opposing party of relevant facts.” Harris’'s attorney did not
“knowi ngly make a fal se statenent of material fact” and, unless
the Ceisler case is applicable, had no ethical duty to do so.
Furthernore, Harris' s attorney had requested and obtai ned a
witten opinion fromthe Kentucky Bar Associ ation Ethica
Hot | i ne Advi sor that he had no affirmative ethical duty to
di scl ose the death of his client to Jackson.

| admt that the circuit court’s ruling dismssing the
case left a harsh result. In connection with this observation
I note that in the federal courts the applicable civil rule,
Fed. R CGv. P.?2 25(a)(1), was anmended in 1963 to require a
nmotion for substitution to be filed within ninety days fromthe
time a “suggestion of death” was filed and properly served. See

G andbouche v. Lovell, 913 F.2d 835, 836 (10'" Gir. 1990). The

original rule was anmended “[i]n order to alleviate the
inequities caused by the inflexibility of this rule.” 1d.
Prior to the amendnent of the federal rule, Fed. R Cv. P.
25(a) (1) was “rigorously applied, often with harsh results.”

Rende v. Kay, 415 F.2d 983, 984 (D.C. Cir. 1969). For exanple,

see Anderson v. Yungkau, 329 U S. 482, 67 S.Ct. 428, 91 L. Ed.

436 (1947), where the U. S. Suprene Court upheld the dism ssal of

2 Federal Rules of Civil Procedure.



a plaintiff’s suit that was not revived in a tinely manner even
t hough the plaintiff had no know edge of the defendant’s death
until time for reviving the action had expired.

The point is that the federal version of Rule 25(a)
prior to the 1963 anendnent of the rule is simlar to the
present Kentucky rule. Prior to the amendnent of the federa
rul e, dism ssal was often the harsh result. Because Kentucky’s
rul e has not been amended to provide that a suggestion of death
be filed before the tine period for revival begins to run, |
conclude that dismssal is required in this case. An anendnent
to the Kentucky rule mght be appropriate to alleviate the
har shness of the result in future cases.

Havi ng concluded that Harris's attorney did not have
an ethical duty to disclose the death of his client, | also
conclude that Harris was not estopped by the conduct of his
attorney fromobtaining a dism ssal of the claim Wile it is
true that Harris’'s attorney participated in a nediation
conference followng Harris’s death and did not disclose the
death to Jackson or her attorney, “[n]ere negotiations | ooking
toward am cable settlenment do not afford a basis for estoppel to

plead limtations.” Gailor, supra at 603.

“An estoppel may arise to prevent a party fromrelying
on a statute of limtation by virtue of a fal se representation

or fraudul ent conceal nent.” Minday v. Myfair D agnostic

-9-



Laboratory, Ky., 831 S.W2d 912, 914 (1992). The Kentucky
Suprene Court in the Munday case further held that the
application of estoppel generally requires “some act or conduct
which in point of fact m sleads or deceives plaintiff and
obstructs or prevents himfrominstituting his suit while he nmay

do so.” 1d., quoting Adans v. Ison, Ky., 249 S .wW2d 791 (1952).

Al t hough proof of fraud generally requires an affirmative act by
the party charged, “[a]n exception to this general rule nay be
found in a party’s silence when the |law i nposes a duty to speak

or disclose.” Minday, supra. Because Harris’'s attorney had no

duty to speak or disclose, |I conclude that Harris was not
estopped fromraising the failure to conply with KRS 395. 278 as

a defense and from procuring an order of dism ssal fromthe

circuit court. In short, | would affirmthe court’s order.
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