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EMBERTON, CHI EF JUDGE. Tinothy Mrris appeals froman opinion
and order of the Franklin G rcuit Court affirm ng a decision of
t he Kentucky Retirenent Systens denying his application for
disability benefits. He alleges that he was not provided a
factual basis of the adm nistrator’s position in advance of the

hearing as require by KRS' 13B.050. He also alleges that the

1 Kentucky Revised Stat utes.



adm nistrator failed to establish that Mirris’s pre-existing
condition substantially contributed to his disability and that
his injury was not work related. W affirm

Morris was enpl oyed by the Eastern Kentucky University
Departnent of Justice as a General Training Police Instructor
with his nost recent enploynent date in the Kentucky Retirenent
System being Cctober 1, 1992. The | ast date of paid enpl oynent
was on August 15, 1996, and he was thirty-nine years of age.

Morris has been in three autonobile accidents. The
first occurred in Decenber 1988, when he suffered a severe
injury that was diagnosed as a fracture of the cervical spine.
As a result of his injury, in August 1990 he underwent a fusion
of the C3-4 vertebrae. The fusion was a bone bank graft that,
according to nedical testinony in the record, may be brittle and
not work as well as an autologous graft. As a result of the
accident, Mrris also underwent psychiatric treatnent for post-
traumati c stress disorder.

In 1993, Morris was involved in a second notor vehicle
accident. An MR perfornmed at that tinme did not reveal any
substantial problens with the previous cervical fusion and he
was di agnosed with a sprain of his earlier cervical injury. He
was al so treated for pain, anxiety and depression.

The third accident occurred at approxinmately 7:30

a.m, on August 29, 1994, after Mrris dropped his child off at
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a babysitter’s home and was en route to work on the Eastern
canpus. He was approximately one mle fromthe babysitter’s
resi dence when the accident occurred. Mrris testified that he
had varied his route that norning to fill a container with
distilled water fromthe science building for use at the police
trai ni ng conpl ex.

After the accident, Mrris underwent a second cervical
fusion this time having an autol ogous graft using the iliac
crest bone. Follow ng the surgery, Mirris continued to conplain
of pain, anxiety and depression.

Morris filed an application for benefits claimng
di sability due to his cervical injury and nental illness. The
Medi cal Revi ew Board denied his application and Morris
requested, and received, a hearing. The hearing officer found
that Morris's disability predated his nmenbership in the
retirement systemand that the pre-existing conditions were not
substantially aggravated by an injury or accident, arising out
of, or in the course of, enploynent. After the Kentucky
Retirement Systens adopted the hearing officer’s recomendation
Morris appealed to the circuit court which affirned.

The function of the court when review ng actions of an

adm ni strative agency is to ensure that the agency did not act



arbitrarily and that it correctly applied the law.? Even where
the evidence is conflicting, the court nust affirmthe agency’s
findings if supported by substantial evidence.® The party
seeking a benefit before an adm ni strative agency has the burden
of persuading the fact-finder of the party’'s entitlenent to
benefits.?

KRS 61. 600(2) provides for disability retirenent to a
qual i fied nenber of KERS

(2) Upon the exam nation by |icensed
physi ci ans pursuant to KRS 61. 665, it
shal | be determ ned that:

(a) The person, since his |ast
day of paid enpl oynent, has
been nentally or physically
incapacitated to performthe
job, or jobs of |ike duties,
fromwhich he received his
| ast pai d enpl oynent;

(b) The incapacity is a result of
bodily injury, nental
i1l ness, or disease;

(c) The incapacity is deened to
be permanent; and

(d) The incapacity does not
result directly or indirectly
frombodily injury, nental
i1l ness, disease, or
condi tion which pre-existed

2 Kentucky Unenpl oyment | nsurance Conmission v. King, Ky. App., 657 S.W 2d
250 (1983).

3 Kentucky Conmission on Human Rights v. Fraser, Ky., 625 S.W2d 852 (1981).

4 See Energy Regul atory Conmission v. Kentucky Power Co., Ky. App., 605
S.W2d 46 (1980).




nmenbership in the system or
reenpl oynment, whi chever is
nost recent.
The agency found that Morris's cervical injury and psychol ogi ca
di sability pre-existed his nenbership in KERS and excl uded hi m
from benefits under KRS 61. 600(2)(d).
Prior to his enploynment with the Departnent of
Crimnal Justice, Murris was involved in a major autonobile
accident. There is anple nedical evidence in the record that
follow ng his accident in 1988, Mrris had both physical and
psychol ogi cal trauma. Dr. Pursley, who perfornmed a neurol ogical
exam nation on Morris after his 1994 accident, specifically
concluded that Mdrris’s current problens are the result of the
di sl odgi ng of his original bone graft. Dr. Edward Bunch, who
treated Morris for his psychol ogical condition, confirned that
his condition first manifested itself follow ng the 1988
accident. There is sufficient evidence to support the finding
that Morris’s physical and nental conditions at least indirectly
resulted fromthe 1988 accident and predated his nenbership in
the retirenent system?®
KRS 61. 600(2)(d) does not apply if:
The incapacity is a result of bodily injury,
mental illness, disease, or condition which
has been substantially aggravated by an

injury or accident arising out of or in the
course of enpl oynent;. 6

5 KRS 61.600(2)(d).



Morris clainms that his 1994 injury arose “out of or in
the course of his enploynment” because he was on his way to the
canpus to fill a water bottle to be used at work when the
acci dent occurred. W agree with the trial court that there is
substanti al evidence to support the agency’s finding that the
1994 injury did not arise out of Morris' s enploynent. W recite
wi th approval the circuit court’s hol ding:

Morris argues that his condition was
substantially aggravated by his injury or
accident arising out of or in the course of
his enploynment. KRS 61.600(3)(a). This is
a conclusion of |aw which the Court may
revi ew de novo. Halls Hardwood Fl oor Co. v.
St apl eton, Ky. App., 16 S.W3d 327, 330
(2000). However, we agree with KERS the
accident did not “arise out of or in the
course of enploynment.” 1d. The record
indicates that Morris had traveled nerely a
mle fromthe babysitter and was not on
Eastern Kentucky University’'s canmpus. An
i ndi vidual on his way to work does not
necessarily create a work situation. The
fact that he had a container in his car to
fill with water for work purposes does not
persuade the Court. The record indicates
that he could have filled the container
after arriving at his office. The fact that
he thought it nore convenient to take the
container honme, then fill it prior to com ng
to work does not make his action worKk-
related as a matter of law. Mrris had yet
to reach any part of canpus where he was
enpl oyed. Finally, we note that no accident
report was filed with the University or a
Wor kers’ Conpensation claimsignifying an
accident in the course of enploynent. W
cannot find as a matter of |aw his accident

6 KRS 61.600(3)(a).



arose in the course of enploynent as
required by KRS 61.600(3)(a).

We find the remaining errors raised to be wthout
merit. Morris was sent a formletter advising himof the date
and place of the hearing and was further provided a copy of the
adm ni strative record including conplete nedical records and the
disability determ nati ons made by the nedical review physicians.
Al t hough not expressly stated in the formletter, the review
physi ci ans recommended that benefits be deni ed because of his
pre-existing cervical fusion and nental condition.

The judgnent of the Franklin G rcuit Court is

affirned.
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