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BEFORE: JOHNSON, SCHRODER, AND TACKETT, JUDGES.

SCHRCDER, JUDGE. This is a pro se appeal froman order denying
appellant’s RCr 11.42 notion without an evidentiary hearing.
Appel | ant rai ses nunerous assignnments of error, many of which
are not properly before us because they either should have been
rai sed on direct appeal or were not raised in his RCr 11.42 or
suppl enental RCr 11.42 notions. W deemthe remai ning argunents

to be without nerit. Hence, we affirm



On Septenber 27, 1990, appellant, Ronnie Rodgers, was
i ndi cted on one count of first-degree rape and one count of
first-degree sodony. The charges arose out of an incident
wherei n Rodgers was out drinking with the victim invited her
back to his apartnent, and then forced her to engage in
intercourse and oral sex with him A jury trial was held on
January 28, 1991, which resulted in an acquittal on the rape and
sodony charges and a conviction on the |esser included of fense
(of the rape charge) of first-degree sexual abuse for which he
was sentenced to five years’ inprisonnment. On March 24, 1992,
Rodgers filed a pro se RCr 11.42 notion to which he subsequently
filed a supplenental notion. At sonme point thereafter, the
| ower court ordered that the RCr 11.42 notion be held in
abeyance pendi ng the outconme of Rodgers’ pursuit of a bel ated
direct appeal. On Decenber 16, 1994, this Court affirmed the
conviction on direct appeal. On Septenber 6, 1995, Rodgers’
appoi nted counsel filed a notion to renove the RCr 11.42 notion
from abeyance since the direct appeal had been decided. On
January 21, 1998, the RCr 11.42 notion was renoved from abeyance
and set for scheduling in February of 1998. On Cctober 9, 1998,
Rodgers fil ed another pro se supplenental RCr 11.42 notion. For
reasons unclear fromthe record, the RCr 11.42 notion was stil
not ruled on by July of 2001. On July 19, 2001, Rodgers wote a

letter to Warren Circuit Judge Thomas Lewi s asking that the
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Judge appoi nt counsel and hold a hearing on the RCr 11.42
nmotion. Also, sonetine in 2001, Rodgers filed a petition for
wit of mandanus in this Court asking that Judge Lew s be
ordered to rule on the RCr 11.42 notion. On February 11, 2002,
this Court granted that notion and ordered Judge Lewis to so
rule on the RCr 11.42 notion. On July 17, 2002, the court
entered an order denying the RCr 11.42 notion w thout an
evidentiary hearing. This appeal followed.

Rodgers first argues that he was deni ed due process
when the |l ower court delayed ruling on his RCr 11.42 notion for
ei ght years after the direct appeal had been di sposed of.

Al t hough we do not condone the overdue ruling and the record is
unclear why it took the circuit court so long to rule on the
notion, it does not appear that Rodgers was prejudiced by the
2002 ruling. As we shall discuss below, we deemthe clains

rai sed pursuant to the RCr 11.42 notion to be without nmerit and
their nmeritoriousness was not affected by the | ate adjudication
of the motion. |If anything, the delay in ruling on the notion
gave Rodgers tinme to file the two supplenents to the notion

Rodgers next argues that he was denied his right to
counsel on the RCr 11.42 notion when the court did not appoint
counsel for him Although Rodgers filed the RCr 11.42 and RCr
11. 42 suppl emental notions pro se, the record is clear that at

| east one attorney was appoi nted on behal f of Rodgers, who filed
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other notions related to the RCr 11.42 notion. Further, Rodgers
admts that his famly later hired private counsel to pursue the
notion. Accordingly, the record refutes this claim

Rodgers al so argues that the lower court erred when it
denied his RCr 11.42 notion w thout making specific findings of
fact and conclusions of law. RCr 11.42(6) requires that the
court make “findings determ native of the material issues of
fact and enter a final order accordingly.” The court’s order
denying RCr 11.42 relief nade specific findings as to why it
felt Rodgers’ trial counsel’s performance was not deficient.

The court noted that Rodgers was found guilty of only the | esser
i ncl uded of fense of sexual abuse and was acquitted of the rape
and sodony charges. The court further found that all other

I ssues raised either were or should have been raised in the
direct appeal. W believe the |lower court’s findings were
sufficiently specific under RCr 11.42(6).

The next issue we shall address is Rodgers’ contention
that both the trial judge and the succeedi ng judge who rul ed on
the RCr 11.42 notion denonstrated bias and prejudi ce agai nst
Rodgers. W note that Rodgers has already raised this issue
regarding the trial judge in his direct appeal. Thus, to that

extent, the issue is considered wai ved. See G oss V.

Commonweal th, Ky., 648 S.W2d 853 (1983). As to Judge Lew s,

who entered the order denying the RCr 11.42 notion, although the
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order was | ong overdue, we do see not any evidence of bias
agai nst Rodgers. Further, as we noted earlier, Rodgers was not
prejudi ced by the delay in ruling on the notion.

Rodgers additionally all eges prosecutorial m sconduct
relative to certain conduct and comments nmade by the
Commonweal th prior to trial, during trial, and during closing
argunent. This argunent should have and coul d have been raised
on direct appeal. Hence, it is precluded fromour review.

G oss, 648 S.W2d 853.

The remai ni ng argunents we shall address pertain to
Rodgers’ clains of ineffective assistance of counsel. To
prevail on a claimof ineffective assistance of counsel, the
def endant nust show that 1) counsel’s perfornmance was deficient
relative to current professional standards and that 2) but for
t hat deficient performance, there is a reasonable |ikelihood

that the outcone woul d have been different. Strickland v.

Washi ngton, 466 U.S. 668, 104 S. C. 2052, 80 L. Ed. 2d 674
(1984).

Rodgers first clainms that his trial counsel was
i neffective because he failed to adequately investigate his
case. Rodgers maintains that had his counsel properly
investigated his case and called certain witnesses, the jury
woul d have di scovered that he was set up and franed by his ex-

wi fe. Rodgers points to certain affidavits of potentia

-5-



Wi tnesses in the appendi x of his brief which do not appear to
have ever been filed in the record in this case. |In any event,
in reading these affidavits, it appears that the set up they are
referring to is relative to Rodgers’ conviction for crimna
solicitation to commt nurder in a different case. Hence, this
claimis devoid of nerit.

Rodgers next conplains that his trial counsel rendered
i neffective assistance when he asked questions which were too
vague and general on direct exam nation of Rodgers. This issue
was not raised in Rodgers’ RCr 11.42 notion, nor in either of
his supplemental RCr 11.42 notions. Thus, it is also precluded

fromour review. Brock v. Commonweal th, Ky., 479 S.W2d 644

(1972).

Rodgers next contends that his trial counsel was
i neffective when he allowed the court to instruct the jury on
the | esser included offense of first-degree sexual abuse and
failed to nove for a directed verdict as to said of fense.
Rodgers mmi ntains that since he admtted to having consensua
sex with the victim which included penetration, he could not be
convicted of first-degree sexual abuse pursuant to KRS 510.110
because said of fense involves only sexual contact and not
penetration. It is Rodgers’ position that his attorney shoul d

have gone for an “all or nothing” approach relative to the

first-degree rape charge.



The evidence in this case fromboth sides established
t hat Rodgers had sexual intercourse with the victimand
performed oral sex on her. The jury found Rodgers guilty of
first-degree sexual abuse as the |esser included of fense of the
rape charge, not the sodony charge. It has been held that where
the evidence is undi sputed that there was sexual intercourse and
there is no evidence that there was nerely sexual contact, a
defendant is not entitled to an instruction on the |esser

of fense of sexual abuse in the first degree. Sal sman v.

Commonweal th, Ky. App., 565 S.W2d 638 (1978); |saacs v.

Commonweal th, Ky., 553 S.W2d 843 (1977); KRS 510.040; KRS

510. 110.
The RCr 11.42 novant bears the burden of proving

i neffective assistance of counsel. Strickland, 466 U S. 668.

There is a presunption that counsel’s actions constituted sound

trial strategy. More v. Commonweal th, Ky., 983 S.W2d 479

(1998). In the present case, although the instruction on the
| esser included offense of first-degree sexual abuse was given
in error, we believe trial counsel’s decision to not chall enge
the instruction worked to Rodgers’ advantage. Had his counse
successfully chal |l enged the erroneous sexual abuse instruction
and gone for an “all or nothing” strategy, Rodgers would likely
have been convicted of the greater offense of first-degree rape,

gi ven the overwhel m ng evidence of his guilt as to that offense
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and the fact that Rodgers received the maxi mum penalty on the

| esser offense. See Sal sman, 565 S. W 2d 638. Hence, we cannot

say that trial counsel’s failure to challenge the erroneous
instruction or to nove for directed verdict on the offense of
first-degree sexual abuse constituted ineffective assistance of
counsel. Even the trial judge in this case noted after the
conclusion of trial that Rodgers was |lucky to be acquitted by
the jury of the rape charge, and that had the case been tried to
the court, Rodgers woul d have been convicted of the greater

of f ense.

Rodgers’ final claimof ineffective assistance of
counsel is that his counsel’s performance was deficient in
failing to object to certain prosecutorial errors which anounted
to prosecutorial msconduct. In reviewing the allegedly
prejudicial remarks and conduct by the prosecution, we do not
see that any of them would have constituted error. Accordingly,
trial counsel was not ineffective for failing to object to the
prosecution remarks/conduct at issue.

The [ ast issue we shall address is Rodgers’ contention
that he was entitled to an evidentiary hearing on his RCr 11.42
notion. An evidentiary hearing on an RCr 11.42 notion is not
requi red when the material issues could be determ ned on the
face of the record or where the allegations, even if true, are

insufficient. Newsone v. Commonweal th, Ky., 456 S.W2d 686




(1970). In the instant case, Rodgers’ allegations of error were
either insufficient to nerit relief or were refuted on the face
of the record. Hence, Rodgers was not entitled to an
evidentiary hearing on his notion.
For the reasons stated above, the order of the Warren
Circuit Court denying appellant’s RCr 11.42 notion is affirmed.
TACKETT, JUDGE, CONCURS.

JOHNSON, JUDGE, CONCURS | N RESULT ONLY.
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