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COMBS, JUDCE. The Commonweal th of Kentucky appeals from an
order of the Bath Crcuit Court which granted the notion of the
appel | ee, Geneva Swartz, to suppress the use of evidence seized
during a warrantless search of her notor vehicle. After
reviewing the record, we conclude that the trial court erred in
suppressing the evidence. Thus, we vacate and renand.

On the evening of Cctober 29, 2001, Trooper Tony

Perkins, a drug enforcenent officer with the Kentucky State



Police, was patrolling in Bath County with Maggi e, a dog trained
to detect controll ed substances. Trooper Perkins saw an unlit
vehicle enter H ghway 36. Although the driver subsequently
turned her lights on, Trooper Perkins continued to nonitor the
car. He activated his blue lights to stop the vehicle after
observing the driver conmt two mnor traffic offenses: changing
| anes without signaling and turning onto a side road w thout
giving a turn signal. Instead of stopping imediately, Swartz
drove for about one-half mle before responding to the trooper’s
['ights.

Trooper Perkins testified that he snelled al cohol as
he approached the vehicle. He asked Swartz, who was the sole
occupant of the vehicle, to step out of the car. He determ ned
by her gait and her speech that she was not inpaired by the
effects of al cohol. Nevertheless, Trooper Perkins becane
suspi ci ous that she m ght have drugs based upon his observation
of a plastic bag sticking out of the top of her purse as well as
her overall reaction to the stop. He testified that Swartz was
“unusual |y nervous” and “very evasive.” \Wen Trooper Perkins
i nqui red about her destination, Swartz told the officer that she
was on her way to her daughter’s apartnent. However, she was
not able to renenber the nunber or the |ocation of the

apart ment .



When Trooper Perkins asked for perm ssion to search
the vehicle, Swartz refused. Trooper Perkins then called for
back-up for the purpose of having another officer watch Swartz
whi |l e he wal ked his dog around the exterior of the car to sniff
for the presence of illegal drugs. Maggie indicated that drugs
were present both on the passenger’s side and on the driver’s
side of the car. The officers then searched the car and found
seven bags cont ai ni ng nmet hanphet am ne, drug paraphernalia, a set
of scales, and $720 in cash.

Swartz was arrested and charged with first-degree
trafficking in a controll ed substance. She noved to suppress
t he evi dence obtained during the search of her vehicle. 1In the
order entered on July 1, 2002, the trial court granted the
notion, concluding that Trooper Perkins did not have a
reasonabl e suspicion to detain Swartz in a carefully reasoned
and well drafted synopsis of the facts:

It is not uncommon for nost citizens --

whet her innocent or guilty -- to exhibit

si gns of nervousness when confronted by a

| aw enforcenent officer. United States v.

Wood, 106 F.3d 942 (10'" Gir.1997). This

Court can not find that the defendant’s

failure to renenber her daughter[‘]s

apartnment nunber constitutes a basis for

reasonabl e articul abl e suspi ci on, as opposed
to nervousness on the part of the defendant.

It is the opinion of this court that
the arrest on October 29, 2001[,] was
directly related to a four (4) nonth
i nvestigation by the same drug task force
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t hat stopped the Defendant for the traffic
vi ol ati on on Cctober 29, 2001. Because of
their continuing involvenent with the

Def endant, it is assumed that this drug task
force knew the nmake and nodel of the vehicle
t he Defendant was driving and had prior

know edge of drug trafficking by the

Def endant which was the notivating factor to
search her car.

Al t hough the Def endant has been
charged by this sanme drug task force for
Trafficking in a Controll ed Substance, First
Degree for alleged incidents that occurred
on June 29, 2001, and Cctober 9, 2001, those
cases were not presented to the Montgonery
County Grand Jury until March 8, 2002. The
| ast date of the alleged Montgonery County
of fenses was |l ess than three weeks prior to
the stop of the Defendant for the traffic
viol ati on on October 29, 2001, in the case
at bar. This streamof activity leads this
court to believe that the drug task force
targeted the Defendant for the traffic
violation with the ultimte goal of charging
her with an additional charge of Trafficking
in a Controlled Substance in Bath County, in
addition to her Montgonery County charges.
In essence this also constitutes a
profiling.

This Court has exam ned the totality of
the circunstances in this case, and finds
t hat Trooper Perkins’ basis for suspicions,
centered upon seeing the corner of a plastic
“baggi e” sticking out of the defendant’s
purse. Wile it may be true that such
“baggi es” are used in illegal drug activity,
they are al so a commobn everyday item
purchased at | ocal grocery stores for al
types of uses[;] further, he nerely stated
t hat she acted nervous and evasive during
the stop w thout expounding on the nature of
such actions. Wien viewing the totality of
the circunstances this Court finds that
Trooper Perkins did not have a reasonable
articul abl e suspicion of crimnal activity
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sufficient to detain the defendant after
conpletion of the initial traffic stop.

On appeal, we review the factual findings of a tria
court in the context of a suppression hearing under the standard

of clear error. Stewart v. Comonweal th, Ky.App., 44 S. W 3d

376, 380 (2001). W review the court’s legal conclusions de

novo. |d., see also, Commopbnwealth v. Banks, Ky., 68 S.W3d 347,

349 (2001), citing Onelas v. United States, 517 U S. 690, 691,

116 S. Ct. 1657, 1659, 134 L.Ed.2d 911 (1996).

The facts in the case are not in dispute. Swartz
concedes that Trooper Perkins had probabl e cause to stop her
vehicle. 1In light of the dimnished expectation of privacy in a
notor vehicle, a notorist legally stopped has becone vul nerabl e
to “probabl e-cause searches” of his vehicle pursuant to the
aut onobi |l e exception to the warrant requirenent. Cark v.

Commonweal th, Ky., 868 S.W2d 101, 106-107 (1993); Estep v.

Commonweal th, Ky., 663 S.W2d 213, 215 (1983). |In short, as the

| aw has evolved in this area, our expectations of privacy in an
aut onobi | e have becone enornously eroded. Thus, once Maggie

i ndi cated the presence of drugs in the vehicle, Oficer Perkins
was entitled to search the interior without a warrant. 1d.; see

al so, Raglin v. Commonweal th, Ky., 812 S.W2d 494 (1991). CQur

only task is to determi ne whether the trial court erred as a

matter of law in concluding that Trooper Perkins | acked the



requi site reasonabl e suspicion to justify his detention of
Swartz for the tine required for himto walk his trained drug
dog around her car.

The Commonweal th argues that under the totality of
circunstances in this case, Trooper Perkins had an objectively
reasonabl e suspicion to detain Swartz. It also contends that
the trial court erred in considering the trooper’s subjective
notives in determ ning whether he acted pursuant to a reasonabl e
suspicion in detaining Swartz. Alternatively, the Commonweal th
mai ntains that a dog sniff is not a search as contenpl at ed
either by the Fourth Amendnent to the United States Constitution
or by Section Ten of the Kentucky Constitution. Consequently,
it argues that if there is probable cause to stop a vehicle
initially, an officer is not required to articul ate additiona
facts to illustrate his reasonabl e suspicion of crimna
activity in order to expand the scope of the stop for purposes
of a canine sweep of the area.

Swartz argues that the initial |egal stop of her
vehicle was transformed into an illegal detention for the
pur pose of conducting a drug investigation. She argues that the
trial court correctly concluded that there was no justification
for her detention to allow the canine reconnai ssance.

Under the federal and Kentucky constitutions, an

investigatory stop of a vehicle is pernmissible if the stop is
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supported by reasonabl e suspicion. Onelas v. United States,

supra; Creech v. Commonweal th, Ky.App., 812 S.W2d 162, 163

(1991). Reasonable suspicion is a |ess stringent standard than

probabl e cause. United States v. Sokolow, 490 U S. 1, 7, 1009

S.C. 1581, 104 L.Ed.2d 1 (1989). \Whether a police officer has
reasonabl e suspi ci on nust be determ ned by exam ning the

totality of the circunstances. Terry, supra at 20-23, 88 S. Ct.

at 1878-81. The Supreme Court has recently reiterated that in
considering the evidence under reasonabl e-suspicion standard, a
trial court nust consider all the relevant factors — even
factors that m ght appear to be entirely innocuous. United

States v. Arvizu, 534 U. S. 266, 277-78, 122 S.C. 744, 151

L. Ed. 2d 740 (2002). The Suprene Court stressed that police
officers are entitl ed:

to draw on their own experience and
specialized training to make i nferences from
and deductions about the cunul ative
informati on avail able to themthat “m ght
wel | elude an untrai ned person.”

Id., quoting United States v. Cortez, 449 U S. 411, 417-418, 101

S.Ct. 690, 66 L.Ed.2d 621 (1981).

We agree that it is a close call as to whether Trooper
Perkins had a reasonabl e, articul able suspicion that crimna
activity was afoot so as to justify extending the traffic stop.
Nevert hel ess, we agree with the Cormmonweal th that under the

current state of the |law, the trooper enjoyed considerabl e
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latitude in formng his belief that he had reasonabl e suspicion.
W note with interest that the court was apparently persuaded
that Swartz was the target of an on-going police investigation
involving drug trafficking. Despite the possibility or even
probability that profiling may have been the real incentive of
the police, the I aw now dictates that the subjective notives of
an officer are not germane to search and seizure inquiries.

See, Wiren v. United States, 517 U S. 806, 813, 116 S. Ct. 1769,

135 L. Ed.2d 89 (1996), and WIlson v. Commonweal th, Ky., 37

S.W3d 745 (2001). The paraneters of such reasoning are
adm ttedly sobering; but such are the repercussions of the
greatly expanded scope of the autonobile exception to the
warrant requirenent of the Fourth Anmendnent.

Considering the totality of the circunstances and
accordi ng due weight to the inferences drawn by Trooper Perkins,
we are conpelled to hold that the officer had a reasonabl e
suspicion that Swartz m ght be engaged in illegal activity.
Therefore, he was justified in detaining her for the purpose of
allowing his dog to sniff the exterior of her car.

Additionally, if Trooper Perkins were indeed aware of Swartz’s
previ ous involvenent with drug trafficking, that know edge woul d
bol ster his hei ghtened suspicion that the baggie in her purse

was |ikely to contain illegal drugs. See, Collier v.

Commonweal th, Ky. App., 713 S.W2d 827, 828 (1986). The
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ci rcunst ances surrounding the stop include: the location of the
stop (an area known to | aw enforcenent officers as one where
significant amounts of drug trafficking occurs); Swartz’'s
failure to stop imredi ately after Trooper Perkins activated his
blue lights; her extrene nervousness; her inability to give
either the address or physical |ocation of where she said she
was goi ng; and the presence of a plastic baggie in her purse
(known to Trooper Perkins to be a frequent packagi ng nateri al
for drugs). Wiile none of these factors al one woul d have
supported an inference that Swartz was engaged in crimna
activity, they create a basis for reasonabl e suspicion when
eval uated in conjunction with one anot her.

Finally, the Commonwealth points to several cases from
other jurisdictions holding that a dog sniff is not a search as
contenpl ated by the constitutional prohibitions against
unr easonabl e searches and sei zures. Because we have concl uded
t hat Trooper Perkins did have a reasonable suspicion to justify
the dog sniff, we need not el aborate upon those cases —
especially since the Commonwealth did not raise this alternative
basis in the trial court for justifying the search. As it has
not been properly preserved for our review, we decline to

address this argunent.



The order of the Bath G rcuit Court is vacated, and
this case is remanded for additional proceedings as indicated by

t hi s opi nion.

ALL CONCUR.
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