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BEFORE: BARBER, DYCHE, AND TACKETT, JUDGES.

BARBER, JUDCGE. The Appellant, Cynthia Napier, seeks review of
an Qpinion of the Wrkers’ Conpensation Board, affirmng the
Adm ni strative Law Judge’s di sm ssal of her claimfor pernmnent
partial disability, and determ ning that the 2000 anendnent to
KRS 342. 730 did not apply retroactively to her claim Finding

no error, we affirm



On August 20, 2001, Napier filed an Application for
Resol ution of Injury C aimagai nst her enployer, Mddlesboro
ARH, alleging that she had injured her right shoul der and back
whil e assisting a patient on Cctober 22, 1999. The clai mwas
litigated. Napier submtted a report fromDr. David Muffly, an
ort hopedi ¢ surgeon, who assigned a 10% i npairnent rating “to the
whol e body,” but failed to indicate whether or not the rating
was based upon the AVMA Guides. The enployer subnitted the
report of Dr. Tinothy Wagner, an orthopedi c surgeon, who felt
Napi er had zero percent pernanent inpairnment based upon the AVA
Gui des.

On March 11, 2002, the ALJ rendered an Opinion and
Award. Noting that the evidence on causation was in conflict,
the Adm nistrative Law Judge (ALJ) found that the “Plaintiff’s
current condition is in fact related to the injury on Cctober
22, 1999.” The ALJ rejected Napier’s argunent that the 2000
anendnents to KRS 342. 730 should apply retroactively to her
claim The ALJ awarded tenporary total disability benefits and
medi cal expenses, but dism ssed the claimfor permanent partia
di sability benefits, there being no indication Dr. Muffly’ s 10%
rati ng was based upon the AMA CGui des.

Napi er appeal ed to the Board which affirnmed in a
unani nous decision rendered July 3, 2002. Napier nakes the sane

argurments on appeal to this Court that she rai sed before the Board



— that the ALJ erred in failing to accept Dr. Miuffly’'s 10%

i npai rment rating and that the 2000 anendnents shoul d have been
applied retroactively to her claim W have carefully revi ewed
the parties’ argunents and the evidence, and find no error in the
Board’ s decision.! Mdreover, we note that Napier had the burden
of proof and failed to persuade the ALJ in her favor. Thus, the
standard of review on appeal is whether the evidence conpels a
finding in her favor.? Cearly, it does not. Dr. \Wagoner opined
that Napi er had zero inpairnment based upon the AMA Cui del i nes.

We affirmthe Board' s July 3, 2002 Opi ni on.
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! Western Baptist Hospital v. Kelly, Ky, 827 S.W2d 685 (1992).

2 Wlf Creek Collieries v. Crum Ky. App., 673 S.w2d 735 (1984).
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