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BEFORE: BARBER and COMVBS, JUDGES; and M LLER, Special Judge.?
COVBS, JUDGE. Chaz Concrete Conpany, LLC (“Chaz”) appeals from
a summary judgnent entered in favor of Mark Lechner and Chris
Dezinger? in a contract action for recovery of payment for
materials supplied. W vacate and renmand.

In March 2002, Chaz filed suit against Lechner and

Dezinger alleging that it had supplied concrete products for

! Senior Status Judge John D. MIler sitting as Special Judge by
assi gnment of the Chief Justice pursuant to Section 110(5)(b)of the
Kent ucky Constitution.

2 Dezinger has indicated in his affidavit that his true nane is
Chris Dischinger. However, for the sake of continuity, we have used
his assuned nanme to identify him



various projects in which the defendants were involved. Chaz
clainmed that it sold the materials on credit to the defendants

i ndividually and that each had failed and refused to fulfill his
personal obligation under the agreenent. Chaz sought to recover
the sum of $54,000.00 with interest. Lechner and Dezi nger
answered the conplaint and denied any personal liability wth
respect to the materials supplied to their limted liability
compani es.

On April 4, 2002, Chaz served Lechner and Dezi nger
wWth interrogatories and requests for the production of
docunents. Before conplying with the di scovery requests,
Lechner and Dezi nger noved for summary judgnment. |In support of
their notion, Lechner and Dezi nger submtted an affidavit in
whi ch they each denied having had “any deal i ngs what soever
directly with [Chaz Concrete]” in a personal capacity. They
each further attested as foll ows:

2. Neither have | even spoken to themwth

regard to any orders made by any conpany in which

| aminvolved, MIIlenniumor LDG may have at
times ordered nmaterials from Chaz Concrete.

3. | have signed no personal guarantee at [sic]
any materials or labor for Chaz Concrete on
behal f of either M Il enniumor LDG

Chaz filed a verified response to the notion for

summary judgnent. Chuck Berkl ey, president of the corporation,

attested that Lechner and Dezi nger each personally requested
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Chaz to provide naterials for various job sites owned or
controlled by them that the material had been delivered with
credit extended to each of themin their individual capacities;
and that neither of them had previously deni ed personal
liability on the debt.

The trial court granted the notion for sunmary
j udgnment sol ely because Lechner and Dezi nger had deni ed any
direct interaction with Chaz in their individual capacities and
had deni ed ever havi ng signed any personal guarantees on behal f
of their limted liability conpanies. The court concluded that
summary j udgnent was proper because Chaz had failed to present
“any significant evidence to show that [Lechner and Dezi nger]
are individually liable for any debt owed Chaz Concrete.”

On appeal, Chaz argues that the trial court erred by
entering summary judgnent because there remai ns a genui ne issue
of material fact as to whether Lechner and Dezi nger assuned the
obligations of the l[imted liability conpanies as their own
personal liabilities. W agree that summary judgnent is
i nappropriate at this juncture.

Summary judgnent is proper only where there are no
genui ne issues of material fact and the noving parry is entitled
to judgnent as a matter of law. Kentucky Rules of G vi
Procedure (CR) 56.03. A well-supported notion for sunmary

judgnment can termnate litigation when -- as a matter of law --
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it appears that it would be inpossible for the responding party
to produce evidence at trial warranting a judgnent in its favor.

Wner v. JH Properties, Inc., Ky., 50 S.w3d 195 (2001), citing

Steel vest, Inc. v. Scansteel Service Center, Ky., 807 S.W2d 476

(1991). A party opposing a properly supported summary judgnent
notion cannot defeat it w thout presenting at |east sone
affirmative evidence showi ng that there is a genuine issue of

material fact for trial. Steelvest, supra at 482. As to what

formthat evidence nust take, CR 56.06 provides that it shall be
by affidavit, which the courts have construed as including any
other pertinent material that will assist the court in

adj udicating the nerits of the notion. Conley v. Hall, Ky., 895

S.W2d 575 (1965). But, see Hartford Ins. Goup v. Citizens

Fidelity Bank & Trust Co., Ky. App., 579 S.W2d 628 (1979),

hol ding that a party opposing the notion cannot rely on his
pl eadi ngs al one to show the exi stence of a material issue of
fact.

Chaz argues that its verified response to the notion
for sunmary judgnment presented sufficient evidence of the
exi stence of a material issue of fact -— nanely, whether Lechner
and Dezinger acted in such a way as to nmake each jointly or
ei ther separately personally liable on the debt. |In reviewing a
summary judgnent, an appellate court need not defer to the tria

court’s decision and will review questions of |aw de novo.
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Scifres v. Kraft, Ky. App., 916 S.wW2d 779 (1996). It wll

scrutinize the facts only to ascertain if any issue of nmateri al
fact remains in dispute.

We conclude that the verified response was sufficient
to create a genuine issue of material fact in this case. The
bare denials of Lechner and Dezinger at this juncture in the
proceedi ngs were not sufficient to refute the evidentiary val ue
of Chaz’s sworn statenents regarding their personal liability on
the debt. Nor does it appear that Chaz had been given
sufficient time to develop its case before the action was
summarily dismssed. Therefore, we hold that the trial court
erred by granting the notion for summary judgnent.

The summary judgnment is vacated, and the matter is

remanded for further proceedings.
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