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BEFORE: JOHNSON, M NTON, AND TACKETT, JUDGES.

M NTON, JUDGE: A Witley Crcuit Court jury convicted David
A enn Cobb (Cobb) of first-degree manslaughter for the stabbing
death of Terry Carnen (Carnmen) and fixed Cobb’s punishnent at
ten years in prison. At the final sentencing, the circuit court
i nposed judgnent in accordance with the jury's verdict. Cobb
now appeals fromthat judgnent as a matter of right. W find no

error and affirm



For about four days before his death on June 26, 2001,
Carmen had been staying in an apartnent in Corbin with his ex-
wi fe, Nancy Lynn Carnmen (Nancy), from whom he had been recently
di vorced, and her two teenage daughters. Cobb, who had been
Carnmen’s friend of several years, was staying at the apartnent,
t 0o. Nancy testified at trial that Cobb had developed a
“romantic interest” in her and that he had set her up in the
apartnent about a week before Carnen arrived. Cobb slept in one
of the bedroons wi th Nancy. Nancy also said that while Carnen
was staying there, the two nen constantly argued; often over
her .

On June 26, 2001, Cobb, Carnen, and Nancy were
together at the apartment nost of the day. Cobb and Carnen had
been drinking alcohol and arguing for the better part of the
day. By late afternoon, the nen were intoxicated; and Carnen
and Cobb were arguing over Nancy. Wile in the kitchen, Carnen
swore and slapped a plate of spaghetti from Nancy' s hands,
precipitating a face-to-face confrontation between the nen, who
were cursing and shoving each other. Nancy ran outside
screanming for help. Manwhile, one of Nancy’'s daughters arrived
in the kitchen in tine to see Carnen, who was standing over
Cobb, pull the blade of a steak knife from his own stomach and
push it toward Cobb, cutting Cobb’s hand as he deflected the

bl ade.



Cobb did not testify at trial, but the jury heard
statenents about the fight that Cobb nade to Nancy and to others
and heard a taped confession he nmade to the police. Cobb told
the police that Carmen got the knife first. Nancy testified
that Cobb twice told her that he got to the knife first. Nancy
identified the knife as a part of a set that she kept in a
hol der in the kitchen.

Cobb emerged from the apartnent with blood on his face
and clothing and told Nancy that he had stabbed Carnen. She
reentered the house and saw Carnmen, who was still alive, on the
floor holding his stomach. She retrieved her daughter and Cobb
drove the three of them to his nother’s residence where Cobb
called the police. Carnen died that night from massive interna
bl eedi ng caused by one of two knife wounds to the chest/abdonen.

Cobb’s first argunent on appeal is that the circuit
court erred in failing to grant a directed verdict of acquitta
on mnurder and the lesser-included offense of nmanslaughter
because the Commonwealth’s evidence was insufficient to prove
that Cobb “intended to cause the death of another person,” as
required by Kentucky Revised Statute (KRS) 507.020, or that he
“intended to cause serious physical injury to another person,”
as required by KRS 507.030(1)(a). W disagree.

“On appellate review, the test of a directed verdict

is, if under the evidence as a whole, it would be clearly



unreasonable for a jury to find guilt, only then the defendant

1 On a notion

is entitled to a directed verdict of acquittal.’
for directed verdict, all fair and reasonable inferences from
the evidence are to be drawn in favor of the Conmonwealth. ?

In the case at hand, the jury heard evidence that Cobb
may have intended to kill Carnen. Nancy testified that the day
before Cobb stabbed Carnen, she found a note Cobb left for
Carnen, threatening “... leave Nancy and Mself Alone (sic) if
you want to live.” Nancy' s nother also testified that about the
tinme that Carnmen noved into the apartnent, Cobb asked her
“should 1 kill [Carmen] or should | go honme?” Mor eover ,
“[i]ntent can be inferred fromthe actions of an accused and the
surroundi ng circunstances. The jury has wde latitude in
inferring intent fromthe evidence.”?

Cobb urges that since the jury did not convict Cobb of
i ntentional murder, and since, as instructed by the trial court,
the jury was not asked to consider extrenme enotional disturbance

mansl aughter® as a | esser-included of fense of intentional nurder,

t he jury actual ly convi ct ed Cobb of intent-to-injure

! Johnson v. Commonwealth, Ky., 90 S.W3d 39, 42 (2002), quoting
Commonweal th v. Benham Ky., 816 S.W2d 186, 187 (1991).

2 Benham 816 S.W2d at 187.

3 Anastasi v. Commonweal th, Ky., 754 S.W2d 860, 862 (1988).

4 KRS 507. 030(1) (b).



mansl aughter.® Cobb argues that there was no evidence from which
the jury could infer that Cobb “intended to cause serious
physical injury” to Carnmen rather than to kill him However,
the jury heard Anna Faye Pennington, the EMI dispatcher for the

Knox County Anbul ance Service, recount Cobb’s energency call to

her, stating: “And he told nme thatOfor nme to please send an
anbul ance because ‘even though | did this, I don’t want himto
die.”” Testinony attributable to the accused that he had no

intent to killOeven though his actions may indicate other-

wisellis sufficient standing alone to warrant instructions on
intent-to-injure manslaughter as a lesser-included offense to
murder.® Thus, the circuit court did not err in denying the
directed verdict notion.

Cobb argues secondly that the circuit court erred by
twice permtting questions from the Comonwealth on cross-
exam nation touching upon prior bad acts. Specifically, defense
counsel called Cobb’'s nother and his landlord, both of whom on
direct examnation vouched for Cobb’s reputation for non-
vi ol ence. On cross-exam nation, the Commonwealth asked each
whether they were aware of a specific incident involving a
shooting on Madison Street in Corbin in which Cobb was arrested.

Cobb’s nother explained that Cobb allegedly shot at a stray dog

5 KRS 507.030(1)(a).

6 See Sinpson v. Commonweal th, Ky., 759 S.W2d 224 (1988).
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and that the charges were dropped w thout a court appearance.
The | andlord was unaware of the incident. Def ense counsel mnmade
no objection to the cross-exam nation of Cobb’'s nother, so the
allegation of error is not preserved.’ Though preserved by
obj ection, we do not perceive that the question and response of
the landlord that he was unaware of the dog-shooting incident
substantially affected Cobb’s rights.® Mreover, Cobb opened the
door to this type of questioning by offering substantive opinion
evi dence of his reputation for peaceful ness in the community.®

Cobb’s third allegation of error is that the circuit
court erred by “admt[ing] evidence that was m sleading,
unfairly prejudicial and not relevant.” Here, Cobb argues that
the trial court should not have permtted the jury to view three
phot ographs of itenms or |ocations about which the jury heard
testinmony and sone dentures renoved from the floor of the
apartnent. Wile we agree with Cobb that these itens appear to
have marginal evidentiary value, we do not agree that these
items should have been excluded under KRE 401 and KRE 404.
Cobb’ s argunment on this issue is sinply without nerit.

The judgnent of the Whitley Grcuit Court is affirned.

ALL CONCUR
! Kentucky Rules of Evidence (KRE) 103(a)(1l) and Kentucky Rul es of
Crim nal Procedure (RCr) 9.22.
8 I d.
9 See Commonwealth v. Higgs, Ky., 59 S.W3d 886, 894 (2001).

-6-



BRI EF FOR APPELLANT: BRI EF FOR APPELLEE:

Denni s St ut sman Al bert B. Chandler 111
ASSI STANT PUBLI C ADVOCATE ATTORNEY CGENERAL OF KENTUCKY
Frankfort, Kentucky
Perry T. Ryan
ASSI STANT ATTORNEY GENERAL
Frankfort, Kentucky



