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HUDDLESTON, Senior Judge: Ricky Leap appeals following his
convictions of assault 1in the fourth degree and wanton
endangernment in the first degree, enhanced by a finding that he
is a persistent felony offender in the first degree, resulting
in a sentence of ten years’ incarceration. The charges arose
from an incident on July 31, 2000, in which the victim Jerri
Lynn Payne, was severely beaten® and then left by the side of a
road without clothes or a clear recollection of what happened to
her . Leap admtted spending tine with the victim that evening
during which the two traveled to various bars and consuned | arge
gquantities of alcohol and snoked nmarijuana, but he denied
beati ng her.

In August of 2000, Leap was indicted by a Canpbell
County grand jury on the charges of second-degree assault of a
non-famly menber; first-degree unlawf ul i mpri sonmnent ; and
first-degree persistent felony offender. A jury trial commenced
on February 6, 2002, and concluded the follow ng day. Duri ng
trial, the Commonwealth did not proceed on the charge of
unl awful inprisonment, resulting in its dismssal. Leap asserts

in his brief that the trial resulted in a mstrial when the jury

3 Payne’s injuries were extensive. She suffered severa
factures on the left side of her face, one of which will never
properly heal. She has a plastic insert behind her eyeball, and

has permanently inpaired vision.



coul d not reach a decision.* However, while the record indicates
that a jury trial was indeed held, it is unclear regarding its
di sposition.

Followng the mstrial, the Commonweal th sought from a
new grand jury an indictnent on the charge of first-degree
want on endanger ment . Leap sought dism ssal of the additional
charge citing Kentucky Rules of Crimnal Procedure (RCr) 6.18.
This notion was denied, allowing the case to proceed to trial.?®

On  appeal, Leap argues that the Commonwealth’s
notivation in bringing the additional indictnent was one of
vi ndi ctiveness, spawned by its inability to gain a conviction at
the first trial. Accordingly, the Comonwealth is barred from
proceeding on the additional charge because it failed to offer
any objective reason why the wanton endangernent count coul d not
have been brought as part of the original indictnent.

The law regarding vindictiveness as a due process

consideration begins with the United States Suprene Court’s

4 Leap asserts that the jurors were split regarding whether

to acquit or to convict him of the |esser-included m sdeneanor
offense of fourth-degree assault. However, there is no
evidentiary basis to support this claim

5 Leap has since abandoned his Ky. R Cim P. (RCr) 6.18
argunent. In any event, this argunment was w thout nerit in that
the joinder provisions of RCr 6.18 are couched in terns of the
perm ssive “may,” not the mandatory “shall.”



decision in North Carolina v. Pearce.® In Pearce, the Court was

presented with two consolidated cases in which defendants who
had successfully attacked their convictions were again convicted
and sentenced to increased ternms upon retrial. The Court held
t hat :
Due process of law [] requires that vindictiveness
agai nst a defendant for having successfully attacked
his first conviction nust play no part in the sentence
he receives after a new trial. And since the fear of
such vindictiveness may unconstitutionally deter a
defendant’s exercise of the right to appeal or
collaterally attack his first conviction, due process
al so requires t hat a defendant be freed of
apprehension of such a retaliatory notivation on the
part of the sentencing judge.
In order to assure the absence of such a
notivation, we have concluded that whenever a judge
i nposes a nore severe sentence upon a defendant after
a new trial, the reasons for his doing so nust
affirmatively appear. Those reasons nust be based
upon objective information concerning identifiable

conduct on the part of the defendant occurring after

6 395 U.S. 711, 89 S. C. 2072, 23 L. Ed. 2d 656 (1969).



the time of the original sentencing proceeding. And
the factual data upon which the increased sentence is
based nust be made part of the record, so that the
constitutional legitinmacy of the increased sentence

may be fully reviewed on appeal .’

Wil e perhaps instructive on a thematic |evel, Pearce does not
directly control situations such as this case in which a
prosecutor’s notivation may be problematic. It would take |ater
deci sions of the Court to apply its reasoning in Pearce to other
scenari 0s.

Bl ackl edge v. Perry® involved a defendant (Perry) who
was originally charged with a m sdeneanor and convicted in North
Carolina s lower trial court, called the district court.

Perry then filed a notice of appeal to the Northanpton

County Superior Court. Under North Carolina Law, a

person convicted in the District Court has a right to

trial de novo in the Superior Court. [] The right to
trial de novo is absolute, there being no need for the
appellant to allege error in the original proceeding.

When an appeal is taken, the statutory schene provides

that the slate is w ped clean; the prior conviction is

Pearce, supra, 395 U S. at 725, 23 L. Ed. 2d at 656.

8 417 U.S. 21, 94 S. C. 2098, 40 L. Ed. 2d 628 (1974).



annul l ed, and the prosecution and the defense begin
anew in the Superior Court.

After the filing of the notice of appeal,
but prior to the respondent’s appearance for trial de
novo in the Superior Court, the prosecutor obtained an
indictment from a grand jury, charging Perry with the
felony of assault with a deadly weapon with intent to
kill and inflict serious bodily injury. [] The
i ndictment covered the same conduct for which Perry

had been tried and convicted in the District Court.?®

The Court began its subst anti ve anal ysi s by

referencing its decision in Colten v. Kentucky!?:

The appellant in Colten claimed that the Constitution
prevented the court of general jurisdiction, after
trial de novo, from inposing a sentence in excess of
that inposed in the court of original trial. [ The
Supr ene Court] rej ected t he Pear ce anal ogy.
Enphasi zing that Pearce was directed at insuring the
absence  of “vindi ctiveness” agai nst a crimnal

defendant who attacked his initial conviction on

9

Id.,

417 U S. at 22, 40 L. EdJ. 2d at 628 (internal

citations omtted).

10

407 U.S. 104, 92 S. C. 1953, 32 L. Ed. 2d 584 (1972).



appeal, the Court found such dangers greatly mnim zed
on the facts presented in Colten. In contrast to
Pearce, the court that inposed the increased sentence
after retrial in Colten was not the one whose ori ginal
judgnent had pronpted an appellate reversal; thus,
there was |ittle possibility that an increased
sentence on trial de novo could have been notivated by
personal vindictiveness on the part of the sentencing
judge. Hence, the Court thought the prophylactic rule
of Pearce unnecessary in the de novo trial and

sentenci ng context of Colten.!!

The Court, analyzing its prior decisions, said that
“the Due Process Clause is not offended by all possibilities of
i ncreased puni shment upon retrial after appeal, but only those
that pose a realistic likelihood of ‘vindictiveness.’”? \Wether
an actual retaliatory notivation existed on the part of the
prosecutor or sentencing judge is irrelevant; rather, the Court
enphasi zed, the determ native consideration is whether the
convi ct ed def endant’ s appr ehensi on of retaliation woul d

di scourage him from attacking a conviction through neans

11

633.

Bl ackl edge, supra, n. 7, 417 U S. at 26, 40 L. Ed. 2d at

12 Id., 417 U.S. at 27, 40 L. Ed. 2d at 634.



otherwi se legally avail able. “A person convicted of an offense
is entitled to pursue his statutory right to a trial de novo,
wi t hout apprehension that the State wll retaliate by
substituting a nore serious charge for the original one, thus
subjecting himto a significantly increased potential period of
incarceration.”’®  The Court held that such a potential for
vindi ctiveness nust not enter into North Carolina’ s two-tiered
appel | ate process, and t hat t herefore it was not
constitutionally permssible for the state to respond to Perry’s
statutory right to appeal by bringing a nore serious charge
against him prior to the trial de novo. However, the Court
acknow edged that its result would be different if the state had
shown that it was inpossible to proceed on the nore serious
charge at the outset.

In Bordenkircher v. Hayes,'* the Court applied its

decisions in the pretrial context. In that case, the Court
refused to prohibit a prosecutor fromcarrying out a threat nmade
during plea negotiations to bring additional charges against an

accused who refused to plead guilty to the offense with which he

was originally charged. The Court held that there was no
element of punishnment in the “give and take” of plea
13 Id. (CGtations onitted).

14 434 U. S. 357, 98 S. (. 663, 54 L. Ed. 2d 604 (1978).



negotiation, so long as the accused is free to accept or reject
the prosecution’s offer. The Court held that “the course of
conduct engaged in by the prosecutor in [that] case, which no
nore than openly presented the defendant with the unpleasant
alternatives of foregoing trial or facing charges on which he
was plainly subject to prosecution, did not violate the Due
Process C ause of the Fourteenth Amendment.”?

In United States v. Goodwin,'® the Court relied on

Bordenkircher to hold that a prosecutor is not prohibited from

bringi ng additional charges in response to a defendant’s demand

for a jury trial. Li ke Bordenkircher, the Court’s decision in

Goodwi n was mandated by its acceptance of plea bargaining as a
| egiti mate process. '’
In declining to apply a presunption of vindictiveness,
the Court recogni zed that “addi tional” char ges
obtained by a prosecutor could not necessarily be
characterized as an inpermssible “penalty.” Si nce
charges brought in an original indictnent my be

abandoned by the prosecutor in the context of plea

5 Id., 434 U S at 365 54 L. Ed. 2d at 612.

16 457 U.S. 368, 102 S. Ct. 2485, 73 L. Ed. 2d 74 (1982).
Goodwi n provides an excellent discussion of the devel opnent of
the law on vindictiveness, and serves as a useful reference
regarding the interplay of the cases cited above.

7 1d., 475 U.S. at 378, 73 L. Ed. 2d at 84,



negotiation — in often what is clearly a “benefit” to
the defendant - changes in the charging decision that
occur in the context of plea negotiation are an
i naccur at e measur e of i mpr oper prosecutori al
“vindictiveness.” An initial indictnment — from which
t he prosecutor enbarks on a course of plea negotiation
— does not necessarily define the extent of the
legitimate interest in prosecution. For just as a
pr osecut or may forgo legitimate charges already
brought in an effort to save the tine and expense of
trial, a prosecutor may file additional charges if an
initial expectation that a defendant would plead

guilty to | esser charges proves unfounded.

The Suprene Court has not been presented with a case,
such as Leap’'s, where a prosecutor adds charges followng a
mstrial resulting from a deadl ocked jury.!®  However, other

courts have dealt with the issue and have reached differing

results.

18 Id. (citations omtted).

19 Qbviously, the reason for the mistrial will have different
effects on the ability of the defendant to be retried. In a

case where a deadl ocked jury has been unable to reach a verdict,
double |jeopardy does not bar retrial on the sane charges.
Commonweal th v. Ray, Ky. App., 982 S W2d 671 (1998). W
therefore |imt our analysis to that scenario.

10



The Suprenme Court of Florida declined to apply a
presunption of vindictiveness in State v. WIlkins.?® The Court

described the rationale of the Bl ackl edge and Pearce hol di ngs as

being that the fear of vindictiveness may unconstitutionally
deter a defendant’s exercise of a fundamental right.?' 1t went
on to say that “[b]Jecause a mstrial follows as a matter of
course from a jury deadlock, the state’'s enhancenent of the
charges did not preclude the assertion of any fundanental right
in spite of 1its notivation. This case is, therefore, no
different from pretrial anmendnent where the state can alter the
charges at will.”?

As noted by the United States Court of Appeals for the
Sixth Crcuit, cases such as this require courts to reconcile to
conflicting rules of |aw

(1) [P]rosecutors have and need broad discretion to

file charges where there 1is probable cause that

soneone has broken the law, J[and] (2) vindictive

conduct by persons wth the awesone power of

20 534 So.2d 705 (Fla. 1988).
2L 1d at 706.

22 I d.

11



prosecutors (and judges) is unacceptable and requires

control .?

“Each situation will necessarily turn on its own facts.”?

In WIkins, the Florida Court placed too nuch enphasis
on the inportance of prosecutorial discretion, to the exclusion
of the need to control vindictive conduct. A review ng court

must analyze the circunstances of the individual case to

determine whether there exists a realistic |Ilikelihood of
vi ndi cti veness. “The standard itself, however, is an objective
one — whether a reasonable person would think there existed a

realistic likelihood of vindictiveness.”? The Florida Court was
m staken in disregarding the notivation behind the enhancenent
of the charges against the defendant. Rather, the determ nation
must be whether there exists a reasonable |Ilikelihood of
vindictive notivation, and if so, “the ordinary renedy is to bar
t he augnented charge.”?®

W enphasi ze that once a court has found the

existence of a realistic likelihood of vindictiveness

the burden of disproving it is on the governnent.

23 United States v. Andrews, 633 F.2d 449, 453 (6th Cir
1980) .

24 1d. at 454,
25 | d.
26 Id. at 455.

12



[We do not think that judges should pass on
subj ective good faith assertions by prosecutors. Bot h

Pearce and Bl ackl edge went out of their way to avoid

such difficult and unpl easant decision-making. At the

sane tine, in Blackledge the Court noted in a footnote

that “(t)his would clearly be a different case if the
state had shown that it was inpossible to proceed on
the nore serious charge at the outset.” [] From
this, we think that only objective, on-the-record
expl anations can suffice to rebut a finding of

realistic |ikelihood of vindictiveness.?’

In this <case, the Comonwealth has offered no
explanation for why the charge of wanton endangernment was not
added until after Leap’s first trial. G ven the close tenpora
proximty between the conclusion of the first trial and the
addition of the new charge, there certainly exists a reasonable
i kelihood that the Comonwealth’s notivation was one of
retaliation provoked by Leap’s ability to avoid conviction at
the first trial. An alternative explanation is that the
Commonweal th desired to see Leap punished as a persistent felony

of fender, which was only possible under the first indictnent

2 Id. at 456. See also United States v. Jamison, 505 F.2d
407 (D.C. Gir. 1974).

13



followwng a conviction for second-degree assault. By addi ng
anot her felony, the Commonwealth increased the |ikelihood of a
PFO fi ndi ng. Whether or not this second possible notivation
neets the legal standard of being “vindictive” is a difficult
guestion; however, we need not answer it because at a m ni num
there exists a sufficient |ikelihood of a purely vindictive

notive that the Bl ackl edge presunption appli es.

The sane considerations that l|led the high
court to condemm such prosecutorial conduct in the
context of a postconviction appeal are applicable when
a defendant asserts his right to a retrial after a
mstrial. As a prosecutor would have a considerable
stake in discouraging appeals requiring trials de
novo, so too would the prosecution in a case such as
this have a great i nt erest in discouraging a
defendant’ s assertion of a retrial, particularly since
the prosecution was unable to obtain a conviction at
the first trial. Here, the defendant has endured a
trial and a mstrial due to a hung jury, and when he
asserts his right to a jury retrial rather than plead
guilty and accept a prison term he is faced with the
possibility of greater punishnment than he cold have
received if the prosecution had secured a conviction,

apparently as a result of pursuing his right to be

14



tried by a jury on retrial. Such a situation calls
for the prophylactic rule enunciated in Perry to
protect against both the possibility that defendant
will be deterred from exercising a legal right, as
well as the danger that the state mght be retaliating
against the defendant for nmmintaining his innocence

and facing a retrial.?®

Gven that the Comonwealth has offered no non-
retaliatory explanation regarding why the additional charge was
not added until after the first trial, the ordinary remedy would
be to reverse Leap’s wanton endangernment conviction and remand
for dismssal of the indictnment on that count, which would also
t hereby negate his status as a PFO. However, there is a problem
of preservation with respect to this argunent.

Followng the return of the second indictnent, Leap
noved that the additional charge be dism ssed. However, the
only ground for dismssal specifically cited in his nption was
an alleged violation of the joinder provisions of RCr 6.18.
Wile his bri ef states that counsel orally suggested
prosecutorial msconduct at the hearing on that notion, we have

been presented with no video tape, witten transcript or

28 Twiggs V. Superior Court, 34 Cal.3d 360, 369, 667 P.2d
1165, 1170 (1983).

15



narrative statenent of the hearing on the notion to dismnss.?°
It is Leap’s duty as appellant to denonstrate that this issue
was properly preserved for review and, if so, in what manner.*
Unl ess an argunent is presented in such a way as to allow the
circuit court to rule on it, we may not ordinarily consider it
on appeal .3

However, we may consider Leap’s argunent under the
“pal pable error” provisions of RCr 10.26. Under this crimnal
rule, we may consider a palpable error which affects the
substantial rights of a party if that error results in manifest
injustice, even though insufficiently raised or preserved for
revi ew.

As expl ained above, a presunption of wvindictive
notivation arises in this case from the circunstances
surrounding the addition of the wanton endangernent charge.
Wiile a manifest injustice may result fromthe affirmance of the

conviction in violation of Leap’s constitutional rights,3 it

29 See Ky. R Cv. P. (CR) 75.01 — 75. 15.
30 CR 76.12(4)(c) (V).

38 See, e.g., Kennedy v. Commonwealth, Ky., 544 S.W2d 219
(1976).

32

This analysis is furthered by the consideration that due to
the wunique procedural developnent of this case, relief from
sentence predicated on the ineffective assistance of counsel per
RCr 11.42 may not be available to Leap in that the problem of
preservation could be viewed as an error on appeal rather than
during trial. Wile we do not coment on the ultinmate

16



would be simlarly unjust to deny the Comonwealth an
opportunity to respond to an allegation which was not raised
bel ow. Therefore, this case nust be remanded to the circuit
court for an evidentiary hearing, the purpose of which is to
reach a retrospective determ nation of the factual circunstances
surrounding the |ate addition of the wanton endangernent charge.
Because we have found a presunption of vindictiveness, the
burden at the retrospective hearing will be on the Commonweal th
to denonstrate a neutral, objective reason why it could not have
brought the wanton endangernent charge concurrently wth the
charge for second-degree assault. If the Commonwealth fails in
its burden, then Leap’s conviction for wanton endangernent (and
subsequent PFO enhancenent) nust be vacated and the charges
dism ssed. |If, however, there exists some non-vindictive reason
for the late addition which the Commonwealth can prove through
obj ective evidence, then Leap’s conviction and enhancenent nmnust
be reinstated.

Leap’s second argunent is that the jury was
incorrectly instructed to fix his msdeneanor sentence during

the penalty phase of the trial. Under Commonwealth v.

Phi |l pott,3 the circuit court erred by including penalty |anguage

resolution of this question, its mere existence lends to the
possibility of manifest injustice.

33 Ky., 75 S.W3d 209 (2002).

17



as part of the instruction for the lesser-included m sdeneanor
offense of fourth-degree assault. The renmedy for such a
violation is to reverse the conviction on that count and remand
for a newtrial

In this instance, however, the error was harm ess.?3
The jury’'s verdict that Leap is guilty of fourth-degree assault
operated as an acquittal on the <charge of second-degree
assault.®** Therefore, Leap may only be retried on fourth-degree
assaul t. In that instance, Leap would be facing m sdeneanor
charges only, and the bifurcation requirenents of Philpott would
be inapplicable. Instead, the jury would be presented wth
penalty instructions included with the instructions regarding
guilt, which would be essentially identical to the instruction
under which he was convicted. Therefore, in this unique
i nstance, Leap suffered no prejudice from the erroneous
i nstructions.

Accordingly, the judgnent is affirmed in part, vacated
in part and this case is remanded to Canpbell Circuit Court for
further proceedings consistent with this opinion.

ALL CONCUR

3 See RCr 9.24.

35 See Commonweal th v. Ray, supra, n. 18.
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