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BEFORE: BUCKI NGHAM COMVBS, AND DYCHE, JUDGES.

DYCHE, JUDGE: Tammy T. Day appeals froman order of the Boyle
Circuit Court addressing various post-decree issues in a

di ssolution of marriage proceeding. |ssues raised by Tamy are
child support; private school tuition; property issues;

mai nt enance; and attorney fees. Billy Cress Day cross-appeal s



claimng that the trial court erred in assigning a Longaberger
Basket collection as solely Tammy’s nonnarital property and in
finding that a garden greenhouse was not his nonmarital
property. W remand for additional findings on the issue of
mai nt enance, but affirmthe trial court’s order in all other
respects.

The parties were married on August 1, 1992, in Mercer
County, Kentucky. They had one child during their marriage,
Carl ey Suzanne Day, born May 3, 1993. On July 12, 1999, Tammy
filed a petition for dissolution of marriage.

The case was assigned to the Donestic Rel ations
Commi ssioner (DRC). On January 22, 2002, the case was heard by
the DRC, follow ng which he issued his proposed order. Anobng
ot her things the DRC reconmmended: (1) that the parties be
awar ded joint custody of Carley with Tamry bei ng designated as
the primary residential custodian; (2) that child support be
cal cul at ed based upon an inputation of wages to Tamy of forty
hours per week at $7.50 per hour; (3) that tuition for private
schooling of Carley be paid out of child support and that Billy
not be required to pay additional suns for private schoo
tuition; (4) that Tammy and Billy be assigned non-marital
property according to the schedul es contained in the order; (5)
that marital property be equitably divided between Tamy and

Billy by agreenment, or else sold and the proceeds equally



di vided; (6) that Tammy not be awarded mai ntenance; and (7) that
Billy reinmburse Tamrmy $90. 00 for the cost of the DRC hearing and
$1,000.00 in attorney fees.

Billy and Tanmy both filed tinmely exceptions to the
DRC s recommended order. On June 21, 2002, the trial court
entered an order adopting the recomended order of the DRC and

denying the parties’ exceptions to the recomended order.

APPEAL — CASE NO. 2002- CA-001540- MR

CH LD SUPPORT

First, Tamry clains that the trial court erred in
determ ning child support. Specifically, Tamy contends that
the trial court erred by basing its child support cal cul ation on
an inmputed i nconme for her based upon a forty hour work week at
$7.50 per hour, and by failing to include in Billy's income his
national tobacco settlenment incone, his share of the 2001
tobacco crop, and his incone fromhis 2001 cal ving operations.

Tamry argues that child support should be based upon
her actual income of $813.00 per nonth which she earns working
as amlk tester and as a fitter preparing mlk cows for
showi ng. The trial court inputed inconme to Tamy based upon a

forty-hour week at $7.50 per hour.



Kent ucky Revised Statute (KRS) 403.212(d) sets forth
the relevant standard for inputing inconme to a parent who is
under enpl oyed. The statute provides that:

If a parent is voluntarily unenpl oyed or

under enpl oyed, child support shall be

cal cul ated based on a determ nati on of

potential incone, except that a

determ nation of potential income shall not

be made for a parent who is physically or

mental ly incapacitated . . . . Potentia

i ncone shall be determ ned based upon the

enpl oynment potential and probabl e earnings

| evel based on the obligor's or obligee's

recent work history, occupationa

qual i fications, and prevailing job

opportunities and earnings levels in the

comunity.

Al t hough the court’s order does not contain a specific
finding that Tamry has the education, experience, physica
ability, and nmental ability to earn the inputed |evel of inconeg,
the trial court apparently relied upon Tammy’s testinony that,
until May 1999, she had worked full tine at a grocery store
earning $7.00 per hour and had left the job only because she
preferred working with cattle, and the inference that if she had
remained in that job, by the time of the January 2002 heari ng,
she woul d have been earning at |east $7.50 per hour. The tria
court also apparently considered Billy's testinony that at the

time of the parties’ separation Tanmy was working a forty-hour

week earning $9.00 per hour.



A reviewi ng court should defer to the | ower court's
di scretion in child support matters whenever possible. Downing
v. Downing, Ky. App., 45 S.W3d 449, 454 (2001). Despite the
trial court’s failure to make specific findings concerning
Tammy’s ability to earn at the inputed incone |evel, testinony
presented at the hearing, and Tammy’s past enploynent record,
support the trial court’s conclusion that Tammy is capabl e of
obt ai ni ng enpl oyment whi ch woul d pay $7.50 per hour at forty
hours per week, and we will not disturb the trial court’s
i nputation of incone to Tamy.

Tammy al so contends that the trial court erred by not
including inconme fromBilly s annual tobacco settlenent check,
income fromhis share of the tobacco crop, and incone fromhis
2001 calving operations in its child support calculation. In
its calculation, the trial court used only the incone Billy
earns as a stockyard auctioneer, $3,250.00 per nmonth. As
justification for excluding incone fromBilly' s farm operations,
the trial court stated:

The Court finds that, due to the fact that

the respondent [Billy] has a |l oss on his

farm operation, there is no incone to be

imputed to himfromhis farm operation.

The factual findings of a comm ssioner, to the extent

that the court adopts them shall be considered as findings of

the court. Downing at 453. "Findings of fact are not to be set



asi de unless clearly erroneous, and due regard shall be given to
the opportunity of the trial court to judge the credibility of
the witnesses." Kentucky Rules of Cvil Procedure (CR) 52.01.
The revenues related to Billy' s annual tobacco
settl ement check, inconme fromhis share of the tobacco crop, and
income fromthe sale of his 2001 calving operation are farm
related revenues. Billy’'s testinony and tax returns® support the
trial court’s finding that he has taken a loss on his farmin
recent years. Accordingly, the trial court’s finding that Billy
has no farminconme which should be included in his inconme for
child support purposes was not clearly erroneous, CR 52.01, and
the trial court did not abuse its discretion by excluding this

income fromits determ nation of child support.

PRI VATE SCHOCL TUI TI ON

Next, Tammy contends that the trial court erred in
di scontinuing Carley’ s private school financial assistance from

her father. During the party’'s marriage and follow ng their

1 W note that KRS 403.212(2)(c) provides that “lIncome and expenses from self-
enpl oynment or operation of a business shall be carefully reviewed to
determ ne an appropriate |evel of gross incone available to the parent to
satisfy a child support obligation. |In nost cases, this amount will differ
froma determ nation of business incone for tax purposes.” However, Tammy
has not challenged Billy's farmincone based upon this principle, and does
not cite us to any evidence which woul d denonstrate that the trial court’s
finding that the farmoperates at a |l oss was clearly erroneous. However, in
any future child support proceeding in this case, KRS 403.212(2)(c) should be
f ol | owed.



separation Carley had attended a private school rather than a
public school

At the tinme of initial establishment of child support,
the child support guidelines in KRS 403. 212 served as a
rebuttabl e presunption for the establishnent of the anount of
child support. 403.211(2). Courts may deviate fromthe
gui del i nes where their application would be unjust or
i nappropriate. 1d. Any deviation nust be acconpani ed by a
witten finding or specific finding on the record by the court,
specifying the reason for the deviation. 1d. A decision on

whether to deviate fromthe guidelines is within the trial

court’s discretion. Rainwater v. WIllians, Ky. App., 930 S.W2d

405, 407 (1996). "As long as the trial court's decision
conports with the guidelines, or any deviation is adequately
justified in witing, this Court will not disturb the tria

court's ruling in this regard.” Marshall v. Marshall, Ky. App

15 S. W3d 396, 400-401 (2000). A judgnent concerning child
support will not be disturbed "unless there has been a clear and

fl agrant abuse of the powers vested in that court.” Bradley v.

Bradl ey, Ky., 473 S.W2d 117, 118 (1971).

KRS 403.211(3)(b) specifies that a child s
extraordi nary educational needs is a basis to deviate fromthe
child support guidelines; however, where there is no

satisfactory proof in the record that the public schools are



i nadequate for educational purposes for a child, and no proof
that the child suffers a handi cap that woul d make public school s
unsuitable, the trial court does not abuse its discretion by
denying tuition for a private school education. Mller v.
MIler, Ky., 459 S.w2d 81 (1970).

In this case, the trial court stated “[t] he Court
orders that the tuition fees for the parties’ infant child is to
be paid out of the child support[.]” Billy, the joint custodian
of Carley, was opposed to sending the child to a private school.
Further, no proof was presented that Carley suffers a handi cap
or that the local public schools are unsuitable. The trial
court’s determ nation not to provide additional child support
for private school tuition was not a clear and flagrant abuse of

its powers.

PROPERTY | SSUES

Cows, Calves, Bulls. Tammy contends that the tria

court erred by awarding thirty-six cows, two bulls, and any
calves born in the year 2001 as Billy's nonmarital property.
Under Kentucky Revised Statutes (KRS) 403.190, the
trial court's division of property involves a three-step
process: (1) characterizing each itemof property as marital or
nonmarital (see KRS 403.190(2) and KRS 403.190(3)); (2)

assigning each party's nonmarital property to that party (KRS



403.190(1)); and (3) equitably dividing the marital property
bet ween the parties (KRS 403.190(1) (court to divide marital
property "in just proportions considering all relevant

factors"™)). Travis v. Travis, Ky., 59 S.W3d 904, 909 (2001).

Property acquired by either spouse subsequent to the
marriage is presuned to be marital property, except for certain
enunerated types including property acquired by gift. KRS
403.190(2) and KRS 403.190(3). A party claimng that property
acquired during the marriage is other than marital property

bears the burden of proof. Terwilliger v. Terwilliger, Ky., 64

S.W3d 816, 820 (2002). A trial court’s determ nation of
whet her an asset is marital property or nonmarital property is
in the nature of a finding of fact and will not be set aside

unless its determnation is clearly erroneous. See Bratcher v.

Bratcher, Ky. App., 26 S.W3d 797, 801 (2000).

The trial court awarded Billy thirty-six cows, two
bulls, and any calves born in the year 2001. Billy testified
that at the beginning of the marriage he had thirty-six cows,
two bulls, and an ongoi ng cal ving operation. He further
testified that at no tine during the marri age had he owned | ess
than thirty-six cows and two bulls, though there had been
turnover in the cows and bulls.

The requirenment of tracing is fulfilled, at |east as

far as noney is concerned, when it is shown that nonmarit al



funds were deposited and comm ngled with narital funds and that
t he bal ance of the account was never reduced bel ow t he anpbunt of

the nonmarital funds deposited. Allen v. Allen, Ky. App., 584

S.W2d 599, 600 (1979).

VWhile in Allen the asset under consi deration was bank

account funds, neverthel ess, by anal ogy we believe the sane
principle is applicable in this case. Billy had thirty-six cows
and two bulls at the beginning of the marriage and, while there
was turnover and commngling wwth marital cattle, the nunber of
cows never fell below thirty-six and the nunber of bulls never
fell belowtwo. In light of this, we do not believe the tria
court’s assignnent of this livestock as Billy’ s nonnarital
property was clearly erroneous. CR 52.01.

1994 Ford Explorer. The trial court awarded Tanmy a

1985 Ford F-250 truck as her nonmarital property, but determ ned
a 1994 Ford Explorer to be nmarital property. Tamy alleges that
she owned a herd of non-marital cattle that she sold to her
father for $19, 200.00. According to Tamy, she received
paynents in the anmount of $400.00 per nonth that she applied
towards the 1994 Ford Explorer. She acknow edges that
$11,000.00 in marital funds were utilized to purchase the
vehicle, but clains that she has a 63.3% nonmarital interest in

t he property.

10



On the other hand, Billy argues that Tamy adm tted at
the hearing that the down paynent on the vehicle was nade with
marital funds; that checks or paynents on the truck frommarital
funds were introduced at the hearing; that evidence was
presented that the parties borrowed noney to purchase the
vehicle; and that the parties nade annual ball oon paynents on
the truck out of marital funds.

Here there was a dispute regarding the source of the
funds used to purchase the truck. The truck was purchased
during the marriage and is presuned to be marital property. The
burden was on Tammy to prove by tracing that nonmarital funds

were used to purchase the truck. Terwlliger, supra. However,

she has not cited us to any docunentation tracing the proceeds
of the sale of her nonmarital herd into the 1994 Ford Explorer.
Under these circunstances, the trial court’s finding that the
1994 Ford Explorer Truck is marital property was not clearly
erroneous. CR 52.01.

Nonmarital Cows and Calf. Tamry contends that the

trial court erred by failing to award as her nonmarital property
one Hol stein cow, one Holstein calf, and a 25% interest in

anot her Hol stein cow. The trial court, however, assigned four
cows as marital property. Any calf born in the year 2002

t hrough the date of the hearing, March 13, 2002, was al so

assigned as nmarital property.

11



Agai n, the burden is upon Tanmy to trace her
premarital assets to assets held at the tine of the property

distribution. Terwlliger, supra. Tanmy cites us to no

docunentation, or even hearing testinony, in support of her
claimto these nonmarital assets. In light of insufficient

evi dence of tracing, the trial court was not clearly erroneous
in failing to assign Tanmy a nonmarital interest in one Holstein
cow, one Holstein calf, and a 25%interest in another Hol stein
COW.

M scel | aneous Property. Next, Tammy clains that the

foll owi ng assets, which were assigned by the court as marital
property, should have been assigned as her nonmarital property:
1. dider rocker — gift from Tammy’s not her.

Wi skey barrel chair/stool/ottoman — belongs to Tanmy’s
not her.

3. .22 sem automatic — Tanmy’s birthday gift fromBilly.

4. Portable television — gift from Tammy’ s not her.

5. Propane gas grill — Tamy’s pre-marital property.

6. Ral ph Lauren Indian blanket — gift from Tamy’'s father’s
friend.

7. Cherry night stand — gift from Tammy’s not her.

8. Longaberger basket lanp — gift from Tammy’s sister.

9. Luggage bag — gift from Tamry’ s fat her.

10. Brass picture franes — gift from Tammy’s brot her.

11. 8 x 10 franes (2) — gift from Tammy’ s grandnot her.

12. Toaster oven — belongs to Tammy’s not her.

13. Feed tubs (11) — Tammy’s prenarital property.

14. Wboden cow shelf — gift fromBilly.

15. Christmas gift cookbook — gift from Tamry’ s grandnot her.

The trial court assigned the above property as nmarital
property. Most of the property was obtained after the nmarriage

and is presuned to be marital property. The party claimng

12



property acquired after the marriage as hi s/ her nonmarital
property through the gift exception bears the burden of proof on

that issue. Adans v. Adans, Ky. App., 565 S.W2d 169, 171

(1978). Tammy cites us to no evidence in support of her
position that the above fifteen itens are her nonmarital
property. As for the premarital property, again Tanmy cites us
to no evidence in support of her claim In light of this, the
trial court’s finding that the above fifteen itens are marital
property was not clearly erroneous. CR 52.01.

Vari ous Farm Proceeds. Next, Tammy contends that the

trial court erred by failing to properly designate and divide
certain marital property. Specifically, Tamry alleges that the
trial court failed to properly classify and divide the follow ng
as marital property: tobacco settlenent checks totaling

$13, 607. 00; proceeds fromthe 2001 tobacco crop; proceeds from
the sale of cattle; and proceeds fromthe sale of a quarter

hor se.

We note that revenues derived fromthese sources
represent inconme fromfarmoperations. As previously discussed,
the trial court made a specific finding that farmrevenues were
exceeded by farm expenses and produced a net operating |loss. It
woul d not be consistent with generally accepted accounting
principles to isolate certain annual revenues fromfarm

operations for classification as marital property while ignoring

13



the offsetting expenses whi ch exceed these revenues. The trial
court was not clearly erroneous in its determnation that these

items should not be classified as marital property. CR 52.01.

MAI NTENANCE

Tammy contends that the trial court erred in denying
her mai ntenance. KRS 403. 200 provides, in relevant part, as
foll ows:

(2) [Maintenance] shall be in such anmounts
and for such periods of tine as the court
deens just, and after considering al

rel evant factors including:

(a) The financial resources of the party
seeki ng mai nt enance, including marital
property apportioned to him and his ability
to neet his needs independently, including
the extent to which a provision for support
of a child living with the party includes a
sum for that party as custodi an;

(b) The time necessary to acquire sufficient
education or training to enable the party
seeki ng mai ntenance to find appropriate

enpl oynent ;

(c) The standard of |iving established
during the marri age;

(d) The duration of the marri age;

(e) The age, and the physical and enotiona
condi tion of the spouse seeki ng mai nt enance;
and

(f) The ability of the spouse from whom

mai nt enance i s sought to neet his needs
whil e neeting those of the spouse seeking
mai nt enance.

The ampbunt and duration of maintenance is within the

sound discretion of the trial court. Russell v. Russell, Ky.

14



App., 878 S.W2d 24, 26 (1994). Hence, "we cannot disturb [the
mai nt enance determ nations] of the trial judge unless the

di scretion is absolutely abused.” Platt v. Platt, Ky. App., 728

S.W2d 542, 543 (1987).

In this case, the trial court failed to nmake any
findings at all relating to Tammy’s entitlenent to mai ntenance,
stating only: “The Court overrules Petitioner’ s claimfor
mai nt enance.” Absent findings relating to the factors rel evant
to an award of mai ntenance, we are unable to review whether the
trial court abused its discretion in failing to award Tanmy
mai nt enance. We therefore remand on this issue for additiona
findings on the issue of maintenance. In nmaking additiona
findings the trial court should address the factors contained in

KRS 403. 200.

ATTORNEY FEES.

Finally, Tamry contends that the trial court erred in
failing to award her sufficient attorney fees and costs.

“The court fromtine to tine after considering the
financial resources of both parties nmay order a party to pay a
reasonabl e amobunt for the cost to the other party of maintaining
or defendi ng any proceedi ng under this chapter and for
attorney's fees, including suns for |egal services rendered and

costs incurred prior to the comrencenent of the proceedi ng or

15



after entry of judgnment." KRS 403.220. "The allocation of
court costs and attorney fees is entirely within the discretion

of the trial court." Tucker v. HIll, Ky. App., 763 S.W2d 144,

145 (1988).

In this case the trial court required Billy to
rei nburse Tamy $90.00 for the cost of the DRC hearing and
$1,000.00 for attorney fees relating to the cost of the divorce
proceedi ngs, which was approxi mately 25% of the fees incurred by
Tanmy.

In light of the division of property, the relative
financial positions of the parties, and Tamy’'s ability to earn
an inconme, we cannot conclude that the trial court abused its

discretion in its award of costs and attorney’s fees.

CROSS- APPEAL — CASE NO. 2002- CA- 001633- MR

Billy contends that the trial court erred in awardi ng
a Longaberger Basket collection to Tammy as her nonmarit al
property.

Evi dence was presented that during the course of the
marri age a Longaberger basket collection consisting of sixty-
five baskets worth as much as $12,000. 00 was accunul ated. Billy
all eges that the parties together purchased many of the baskets

and that others were gifts to them bot h.

16



However, testinony was al so presented that it was
Tanmy’ s hobby to collect the baskets and that she collected the
baskets through several sources. First, Tammy’'s sister sells
Longaber ger Baskets and on nunmerous occasi ons gave Tammy baskets
as gifts; second, Tamy’s nother would regularly give her
baskets as gifts; and finally, Billy regularly gave Tamy
baskets as gifts on special occasions.

In light of the testinony that the basket collection
was accumul ated by Tammy as a hobby, the trial court’s
determ nation that the basket collection was Tanmy’ s nonmarit al
property was not clearly erroneous. CR 52.01.

Billy also contends that the trial court erred inits
determ nation that a greenhouse he purchased and erected on his
uncle’'s farmwas marital property. According to Billy, he
pur chased the greenhouse, erected it on his uncle’s farm and
t he greenhouse was erected with financing through AgCredit.

However, evidence was al so presented that the
greenhouse was acquired during the marriage; that the parties
borrowed noney to utilize in the construction of the greenhouse;
and that paynents had been nade fromthe parties’ earnings upon
t he greenhouse | oan during the marri age.

There is a presunption that property obtained during

the marriage is marital property. In light of the conflicting

17



evi dence, the trial court’s finding that the greenhouse was
marital property was not clearly erroneous.

The Mercer GCircuit Court is affirmed in all respects
except on the issue of Tanmmy’s claimfor maintenance. The case

is remanded to the trial court for additional findings on this

i ssue.
BUCKI NGHAM JUDGE, CONCURS.
COVBS, JUDGE, CONCURS I N PART AND DI SSENTS I N PART.
COVBS, JUDGE, CONCURRI NG I N PART AND DI SSENTI NG I N
PART: | dissent as to the fifteen itens of m scell aneous

property (p. 12) clainmed as nonmarital property by Tanmy. Her
testimony should suffice to establish the ownership of certain
itens by her nother as well as her own entitlenment to sone of
these itens as gifts. Elaborate tracing of such itens of
personal ty shoul d not be necessary absent a finding by the court

of atotal lack of credibility in her testinony.

BRI EF FOR APPELLANT/ BRI EF FOR APPELLEE/

CROSS APPELLEE: CROSS- APPELLANT

M chael L. Judy Wlliam R Erwin

Johnson, Judy, True & Hel ton, Erwin, & Associates
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