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BEFORE: COMBS, JOHNSON AND M NTON, JUDGES.

JOHNSON, JUDGE. WIliam Joseph Phillips has appeal ed from an
opi nion and judgnent entered by the Mihl enberg Crcuit Court on
July 3, 2002, which denied his pro se notion to vacate, set
aside or correct sentence filed pursuant to RCOr! 11.42, without
an evidentiary hearing. Having concluded that the circuit court

did not err in rejecting Phillips’s claimof ineffective

! Kentucky Rules of Crimnal Procedure.



assi stance of counsel w thout an evidentiary hearing or
appoi ntnent of counsel, we affirm

Phillips lived in a nobile home on his 22-acre farmin
Muhl enberg County. On the afternoon of Septenber 1, 1999, Roy
Markwel |, Jr. saw a man he did not know near a green pickup
truck parked just off a wooded area on property that Markwel |
| eases for raising hay situated adjacent to Phillips's farm
Mar kwel | noticed several containers, buckets, and jars on and
near the tailgate of the truck. Markwell told the nman that the
| and was private and that he wanted himto stay out of the hay
field. After reconsidering the situation, Markwell becane
suspi cious and decided to go to a nearby friend s residence and
notify the police. 1In order to prevent the unknown man’'s exit
fromthe area, Markwell and his friend went to the intersection
of the paved public road and a gravel road that traverses
Phillips’s farm and extends back onto Markwel | ' s property.
After waiting approximately 15 m nutes, Markwel|l heard the noise
of a vehicle' s doors slamm ng shut emanating from behind a
wooded area on the Phillips's farm Phillips’s nobile hone was
approximately 50 feet fromthe paved roadway off the gravel
road. Al nost sinultaneously with the arrival of Mihl enberg
County Deputy Sheriff Charles Perry, Markwell saw the man exit
t he wooded thicket on foot. Wen the man saw Deputy Perry’s

police vehicle, he turned and ran in the opposite direction.



Several other police officers soon arrived, including
Muhl enberg County Sheriff Jerry Mayhugh. As the officers were
searching the area they saw Phillips, who ran into a wooded
t hi cket when he noticed them The police eventually apprehended
Phillips with the aid of a police dog and took hi mback to his
home. Wile the police failed to find the man initially seen by
Mar kwel |, he was later identified as being Jerry Lear, the
regi stered owner of the truck.

In the bed of the green truck and nearby, the police
found several |arge buckets, plastic tubing, liquid fire, seed
jars, hose clanps, batteries, drain cleaner, several coolers,
funnels, a jar covered with a coffee filter secured by a rubber
band, four punctured ether cans, and starting fluid. The police
al so found a blue carrying bag that contained scales, a
prescription bottle with Phillips’s name on it, a plastic tube,

t hree bags of nmarijuana, and two baggi es contai ning a substance
|ater confirmed to be nethanphetam ne. After being given his

M randa® warnings, Phillips agreed to allow the police to search
his nmobile home. During the search, the police seized two

» 3

marijuana “roach”” cigarettes fromthe living room starting

2 Mranda v. Arizona, 384 U S. 436, 86 S.Ct. 1602, 16 L.Ed.2d 694 (1966).

3 Aroach is the remaining portion of a partially snoked marijuana cigarette.



fluid in the refrigerator freezer;*

a bl ack zi pper canvas bag on
the floor in the living roomcontaining a Ruger .22 cali ber
pistol; a gold-colored clear plastic pill bottle with a snal
bag of nethanphetam ne; a red duffle bag with plastic tubing and
clear tape in the living room coffee filters in the kitchen; a
paper plate with suspected nethanphetamne in the living room a
basting tool with a white substance on it under a cushion of the
couch in the living room 22 red pills suspected to be Sudafed
on the dresser in the back bedroom and a coffee cup with white
tiesinit ontop of the refrigerator in the kitchen. 1In a
witten statenent, Phillips admtted that the two marijuana
cigarette roaches and the snmall anmount of nethanphetanmine in the
pill bottle belonged to him

On Cctober 1, 1999, a Mihl enberg County grand jury
indicted Phillips on one felony count of manufacturing
met hanphet ami ne while in possession of a firearm?® one fel ony
count of possession of a controlled substance in the first
degree (met hanphetamni ne) while in possession of a firearm?® one
fel ony count of possession of drug paraphernalia while in

possession of a firearm’ and one felony count of possession of

4 This starting fluid was sinmilar to and the sane brand as that found in the
green truck.

5 Kentucky Revised Statutes (KRS) 218A 1432 and KRS 218A. 992.
6 KRS 218A. 1415 and KRS 218A. 992.

" KRS 218A.500 and KRS 218A. 992.



marijuana while in possession of a firearm?® Phillips was
allowed to remain free on bond follow ng his arraignnent. In
March 2000, Phillips’s attorney filed a notion to w thdraw and
for a continuance on the grounds that he and Phillips were
unabl e to reach an understandi ng on presenting a defense and the
need for additional tinme to acquire the testinony of a
psychol ogi st on Phillips's treatnment for post-traumatic stress
di sorder associated with his mlitary service in Vietnam After
a hearing, the trial court denied the notion.

On March 16, 2000, Phillips's attorney filed a notion
inlimne to, anong other things, exclude the witten statenents
that Phillips and Jerry Lear gave to the police, and to exclude
a statenment by a police informant, Ronni Vincent, inplicating
Phillips in the manufacture of nethanphetam ne. Counsel also
noved the trial court to admt by avowal a letter witten by the
psychol ogi st who had treated Phillips for post-traunmatic stress
syndronme and testinony froma Ms. Harstein about her having
all egedly seen damage to Phillips’'s front door on Septenber 1,
1999. During the hearing, Phillips admtted that he had signed
t he docunent containing a witten statenent about the situation
and a docunent granting the police perm ssion to search his
resi dence. The trial court denied the notion to exclude

Phillips’s and Lear’s witten statenents, but it granted the

8 KRS 218A. 1422 and KRS 218A.992. Jerry Lear was al so indicted and convi cted
of simlar offenses associated with the incident on Septenber 1, 1999.
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notion to exclude Ronni Vincent’'s statement. It also refused to
admt Ms. Harstein's testinony.

On March 21, 2000, the trial court conducted a jury
trial with Roy Markwel |, Deputy Perry, Sheriff Mayhugh, Jerry
Lear, and Cheyenne Al bro, the director of a narcotics task force
called as an expert on the illegal manufacture of
met hanphet am ne, as w tnesses for the Conmmonwealth. Phillips
was the only witness who testified for the defense. The |aw

enforcenent w tnesses testified about the various suspect itens

recovered around the green truck and in Phillips’s nobile hone,
the search for and apprehension of Phillips, and the witten
statements obtained fromJerry Lear and Phillips. Lear adnmtted
signing a witten docunment inplicating Phillips in the

manuf act ure of mnet hanphetam ne, but he denied having read the
statement before signing it or making the statenents contained
in the docunent. Albro discussed the process for manufacturing
met hanphet am ne and identified nunerous itens found in
Phillips’s residence as being consistent with the illega
manuf act ure of mnet hanphetam ne. Phillips denied being invol ved
in or associated with Jerry Lear in manufacturing

met hanphet am ne. Al though adm tting that he attenpted to avoid
the police, Phillips stated that he hid fromthem because they
did not identify thensel ves and he wanted to “stay out of harns

[sic] way” because he was unsure of the situation.



The jury found Phillips guilty of manufacturing
nmet hanphet am ne while in possession of a firearm possession of
a controll ed substance (nmethanphetam ne) while in possession of
a firearm and possession of marijuana while in possession of a
firearm and reconmended consecutive sentences of 20 years, ten
years, and five years, respectively.® On March 27, 2000,
Phillips filed notions for a new trial and a judgnent of
acquittal with respect to the firearm enhancenent provisions and
the conviction for manufacturing net hanphetam ne, which were
denied. On April 17, 2000, the trial court sentenced Phillips
to serve 20 years for manufacturing nethanphetam ne while in
possession of a firearm ten years for possession of a
controll ed substance (nethanphetam ne) while in possession of a
firearm and five years for possession of marijuana while in
possession of a firearm but ordered that the sentences run
concurrently for a total sentence of 20 years. Phillips’s
conviction was affirnmed on direct appeal to the Suprene Court of
Kent ucky. *°

On June 7, 2002, Phillips filed an RCr 11.42 notion to
vacate his conviction, acconpani ed by notions for appointnment of

counsel and an evidentiary hearing. |In the extensive RCr 11.42

® The charge for possession of drug paraphernalia was disnissed prior to
trial.

0 pPhillips v. Conmonweal th, 2000- SC- 0403- MR (not -t o-be-published, rendered
Sept enber 27, 2001).




notion, Phillips alleged nunerous instances of ineffective

assi stance of counsel. On July 3, 2002, the trial court entered
a thorough opi nion and judgnent refusing to appoint counsel to
represent Phillips on the notion and denying the RCr 11.42
nmotion wthout an evidentiary hearing. This appeal followed.

In addition to challenging the trial court’s rejection
of his claimof ineffective assistance of counsel, Phillips
contends the court erred in failing to appoint counsel for him
and to conduct an evidentiary hearing on the RCr 11.42 notion.

A novant is not automatically entitled to an evidentiary hearing
or to appointnment of counsel on an ROr 11.42 notion.

Cenerally, a hearing and appoi nt nent of counsel are not required
where the issues raised in the notion are refuted on the record,
or where the allegations, even if true, would not be sufficient

2 Cdainms of ineffective assistance

to invalidate the conviction.
of counsel may be rejected without an evidentiary hearing if
they are refuted on the record. 3

In order to establish ineffective assistance of

counsel, a person nust satisfy a two-part test showi ng both that

11 See Fraser v. Commonweal th, Ky., 59 S.W3d 448, 453 (2001); and Harper v.
Conmonweal th, Ky., 978 S.W2d 311, 314 (1998).

12 Fraser, 59 S.W3d at 452-53 (stating counsel need not be appointed if an
evidentiary hearing is not required and an evidentiary hearing is required
only if there is a material issue of fact that cannot be concl usively

resol ved, i.e., conclusively proved or disproved, by an exam nation of the
record); Hodge v. Commonweal th, Ky., 116 S.W3d 463, 469-70 (2003).

13 Hai ght v. Commonweal th, Ky., 41 S.W3d 436, 442 (2001).




counsel s performance was deficient and that the deficiency
caused actual prejudice resulting in a proceedi ng that was
fundamental |y unfair and unreliable.'* The burden is on the
def endant to overcone a strong presunption that counsel’s
assi stance was constitutionally sufficient or that under the
ci rcunst ances counsel’s action m ght be considered “tria

n 15

strat egy. A court nust be highly deferential in review ng

def ense counsel’s performance and shoul d avoi d second-guessi ng

counsel ’s actions based on hindsi ght . 1®

I n assessi ng counsel’s
performance, the standard is whether the alleged acts or

om ssions were outside the wide range of prevailing professiona
norns based on an objective standard of reasonabl eness. ! “‘A
defendant is not guaranteed errorless counsel, or counse

adj udged i neffective by hindsight, but counsel reasonably |ikely
to render and rendering reasonably effective assistance.’”® *“A

fair assessnment of attorney perfornance requires that every

effort be nmade to elimnate the distorting effects of hindsight,

¥ strickland v. Washington, 466 U S. 668, 104 S.Ct. 2052, 80 L.Ed.2d 674
(1984); Conmmonwealth v. Tamre, Ky., 83 S.W3d 465, 469 (2002); Foley v.
Commonweal th, Ky., 17 S.W3d 878, 884 (2000).

15 strickland, 466 U.S. at 689; More v. Conmonweal th, Ky., 983 S.W2d 479,
482 (1998); Sanborn v. Commonweal th, Ky., 975 S.W2d 905, 912 (1998).

18 Haight, 41 S.W3d at 442; Harper, 978 S.wW2d at 315.

7 strickland, 466 U. S. at 688-89; Tamme, 83 S.W3d at 470; Commonweal th v.
Pel phrey, Ky., 998 S.W2d 460, 463 (1999).

18 sanborn, 975 S.W2d at 911 (quoting McQueen v. Conmonweal th, Ky., 949
S.W2d 70 (1997)).




to reconstruct the circunmstances of counsel's chall enged conduct
and to evaluate the conduct from counsel's perspective at the
time. . . . There are countless ways to provide effective
assi stance in any given case. Even the best crim nal defense
attorneys would not defend a particular client in the sane
way. " 1
In order to establish actual prejudice, a defendant
nmust show a reasonabl e probability that the outcone of the
proceedi ng woul d have been different or was rendered

O \Were the novant is

fundanental Iy unfair and unreliable.?
convicted in a trial, a reasonable probability is a probability
sufficient to underm ne confidence in the outcone of the
proceedi ng considering the totality of the evidence before the
jury.?

Phillips conplains generally that defense counsel was
i neffective because he was unprepared for trial. He notes that
counsel noved to wi thdraw and sought a continuance, which the
trial court denied after conducting a hearing. Phillips takes

issue with the trial court’s suggestion, based on

representations nmade by counsel, that his preparation was

1% Hodge, 116 S.W3d at 469.

20 strickland, 466 U S. at 694; Bowing v. Conmonwealth, Ky., 80 S.W3d 405,
411-12 (2002).

21 strickland, 466 U.S. at 694-95. See also Bowing, 80 S.W3d at 412; and
Fol ey, 17 S.W3d at 884.
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i npeded by Phillips’s |ack of cooperation. Regardless of
possible fault for any alleged | ack of preparation, this issue
is only relevant to the extent that it caused actual prejudice
to Phillips involving specific situations. A general allegation

of lack of preparation is insufficient to establish ineffective

assi stance of counsel. As a result, we need only review the
specific allegations raised in Phillips's brief.
Phillips asserts that defense counsel was ineffective

for failing to request a jury instruction requiring the finding
of a nexus between the pistol found in his nobile hone and the
drug offenses.?®> In fact, Phillips's attorney did raise the

i ssue of a sufficient nexus before the trial court in a notion
inlimne, a notion for a directed verdict of acquittal, and a
new trial nmotion. Phillips relies on the opinion of Justice
Keller in Phillips's direct appeal, witing for the two

di ssenting justices, who agreed with the majority that there was
sufficient evidence of a nexus to withstand a directed verdict,
but believed instead that the issue should have been explicitly
submtted to the jury. However, Justice Keller acknow edged
that prior casel aw was uncl ear on the standards of the nexus
inquiry and whether it was a factual issue requiring a jury

finding. He urged the Court to do nore “to assist the bench and

22 See generally Commonweal th v. Montaque, Ky., 23 S.W3d 629 (2000)
(requiring nexus or connection between firearmand drug offenses for
constructi ve possession under KRS 218A.992).
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bar” in clarifying these issues. The majority of the Court
declined to support the dissenters’ position.

Qur Supreme Court recently held in Johnson v.

Commonweal th, 2 that a proper jury instruction for a firearm

enhancenent under KRS 218A.992(1) should require the jury to
find a nexus beyond a reasonabl e doubt between the possession of
the firearmand the offenses. However, as the Opinion in
Phillips’s direct appeal suggests, at the tinme of Phillips’'s
trial, the requirenent for an instruction requiring a jury
finding of a nexus for the firearm enhancenent was not clear.
There is no general duty on a defense attorney to anticipate
changes in the law ?* Therefore, an attorney generally does not
render ineffective assistance for failing to anticipate changes
inthe law.?® Gven the state of the law at the time, defense
counsel’s failure to request an instruction containing a nexus
provi sion was not outside the wi de range of reasonabl e
per f or mance.

Phillips contends defense counsel was ineffective for
failing to nove to disqualify the prosecutor because of a

possi bl e conflict of interest in that he had represented

22 Ky., 105 S.W3d 430 (2003).

24 gee Sistrunk v. Vaughn, 96 F.3d 666, 670-71 (3d Cir. 1996); and Gattis v.
Snyder, 278 F.3d 222, 231 (3d Gr. 2002).

2% See Taylor v. Commonweal th, Ky., 63 S.W3d 151, 165 (2001) (invol ving
failure to request instruction); Lott v. Coyle, 261 F.3d 594, 609 (6th Cir.
2001); and Parker v. Bowersox, 188 F.3d 923, 929 (8th G r. 1999).
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Phillips's former wife in their divorce action. Phillips
asserted that the prosecutor was “overzeal ous” because of
aninosity arising fromthe prior civil action. As evidence of
overreaching, Phillips points to the count of the indictnment for
possessi on of drug paraphernalia that he all eges was based on
the turkey baster found in his nobile honme, and a separate
unrel ated charge for having an illegal sewer system This
argunment is clearly without nerit because the drug paraphernalia
charge was dism ssed prior to trial and the sewer system charge
was not involved in this prosecution. Thus, Phillips has not
denonstrated any actual prejudice fromhis attorney’'s failure to
seek disqualification of the prosecutor.

Phillips also maintains that defense counsel was
i neffective for not cross-exam ning Sheriff Mayhugh about
all egedly conflicting statenents. Phillips states that during
the prelimnary hearing, Sheriff Mayhugh at one point identified
the three suspects in the Septenber 1, 1999, incident as Jerry
Lear, Jeff Stewart, and WlliamPhillips, but later identified
the third suspect as Scott Huckl eberry, in addition to Lear and
Phillips. Phillips also contends Sheriff Mayhugh's tria
testinmony and the prosecutor’s argunent suggested that three
persons were present at the scene, which Phillips maintains
conflicts with Roy Markwel|’s testinony that he saw only one

per son.

-13-



The trial court properly found that no real conflict
exi sted between the testinony of Sheriff Mayhugh and Roy
Markwel | . First, a review of the record shows that Sheriff
Mayhugh did not testify at the trial that three persons were
present and involved in the Septenber 1 incident. Second,
Markwel | s testinmony was limted to only the person he saw and
he did not claimto know whet her any other persons m ght have
been present. The prosecutor relied on Jerry Lear’s witten
statenent indicating that Phillips and Huckl eberry were present
but ran away when Markwel| approached the green truck, not
Sheriff Mayhugh's testinony. Sheriff Mayhugh's nonentary
m sidentification at the prelimnary hearing was
i nconsequential. The trial court correctly ruled that defense
counsel was not deficient because a reasonable trial attorney
coul d conclude that Phillips’s suggested |line of cross-
exam nation of Sheriff Mayhugh woul d not have been very
benefi ci al .

Next, Phillips clains defense counsel was ineffective
for failing to call Ms. Harstein and her daughter about their
havi ng seen damage to his front door. He asserts this evidence
woul d have supported his testinony that sonmeone broke into his
nobi | e hone and planted sonme of the incrimnating itens. As
di scussed earlier, defense counsel filed a notion in |limne

seeking to introduce Ms. Harstein’ s testinony by avowal but it
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was deni ed. Defense counsel indicated that he pursued this
procedure because the w tness was ot herw se unavail abl e.
Moreover, Phillips has stated that these w tnesses saw the
condition of the door the day after the incident, which severely
weakens their testinony. Gven the questionable availability
and weak probative value of these witnesses’ alleged testinony,
Phillips has not shown that failure to call them constituted
deficient perfornmance or actual prejudice.

Phillips also asserts that defense counsel was
ineffective for failing to object to the testinony about the red
pills found in his bedroom being “suspected” or “possibly”

Sudaf ed, which is commonly used in the manufacture of

met hanphet am ne. The record reveals that counsel did in fact
object to this testinony on the basis that the pills were not
conclusively identified by scientific testing. The trial court
sust ai ned the objection and adnoni shed the jury to disregard the
characterization of the red pills. Thus, defense counsel was
not deficient.

Next, Phillips states defense counsel was ineffective
for failing to nove for a mstrial because itens associated with
Jerry Lear were admtted into evidence and sent back to the jury
roomduring the jury’s deliberation. W agree with the tria
court that all of the exhibits were properly adnmtted, and

t herefore, subject to inspection by the jury. Counsel was not
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constitutionally ineffective for failing to performa futile act
or object to adnissible evidence.?® Defense counsel’s failure to
object to the exhibits being available to the jury or to seek a

mstrial on this basis was not deficient performance.

Phillips also criticizes defense counsel’s failure to
present evidence that Jerry Lear’s witten statenent inplicating
Phillips was obtained through undue influence because Lear pled
guilty pursuant to a plea bargain to the drug charges agai nst
him During cross-exam nation by defense counsel, Jerry Lear
stated that he had received a sentence of 16 years on a guilty
plea to several drug offenses. However, Lear denied naking the
statenments inplicating Phillips in the witten statenent
attributed to him Rather than attack the witten statenent,
defense counsel attenpted to rely on Lear’s trial testinony,
whi ch exonerated Phillips by indicating he was not involved in
the drug operation. Since Lear stated that he did not make the
statenments in the witten confession, defense counsel could not
have i npeached the statenments by showi ng they were coerced.
Consequent |y, defense counsel’s failure to aggressively
chal l enge Lear’s witten statenent on the grounds of undue
influence was legitimate trial strategy.

Phillips also challenges defense counsel’s failure to

object to testinony by Cheyenne Al bro that manufactured

26 Bowling, 80 S.W3d at 415, 418 (citing Conmonwealth v. Davis, Ky., 14
S.W3d 9, 11 (1999)).
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nmet hanphet am ne usi ng the anhydrous lithiumnetal reduction
method is referred to on the street as “Nazi dope” or “Nazi
crank.” Phillips asserts that this reference to the Nazi regine
was unduly prejudicial. As an expert on the illegal manufacture
and sal e of nethanphetam ne, Albro was qualified to offer this
testinmony. Even if defense counsel had been successful in
challenging it based on KRE*’ 403, he may very well have deci ded
not to call extra attention to the reference by doi ng so.
Moreover, this isolated, single reference could not have had
much, if any, effect on the outcone of the trial.

Finally, Phillips argues that defense counsel was
ineffective for failing to develop and interject evidence that
Ronni Vincent, who was a paid informant who told the police in
March or April 1999 that Phillips had been manufacturing
met hanphetam ne at his farm had stolen checks from Phillips
whil e serving as a housecl eaner for him Phillips contends that
the testinony of Cheyenne Al bro and the police officers was
tainted by the connection with Ronni Vincent. He further
postul ates that defense counsel should have exam ned these
Wi tnesses on the connection and Vincent’'s all eged bias agai nst
Phillips. As evidenced by his notion in [imne to exclude any
testinmony relating to Ronni Vincent, which was granted, defense

counsel’s strategy was to prevent the insertion of possible

27 Kentucky Rul es of Evi dence.
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incrimnating evidence fromanother source. W agree with the
trial court that the potentially harnful effects of interjecting
Ronni Vincent into the trial outweighed any possible benefit.

I n concl usion, defense counsel did not render
deficient performance with respect to nost of the issues raised
by Phillips. Furthernore, given the evidence and the various
items recovered fromhis nobile honme, Phillips has not shown a
reasonabl e probability that any error by counsel would have
affected the outcone or resulted in an unfair trial. Finally,
Phillips has not presented a factual issue that is not refuted
by the record or raises a legitimate claimof ineffective
assi stance of counsel. Accordingly, the trial court did not err
in denying the RCr 11.42 notion w thout an evidentiary hearing
and the appoi ntment of counsel.

For the foregoing reasons, the opinion and order of

t he Muhl enberg Gircuit Court is affirned.
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