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BEFORE: BAKER, GUI DUG.I AND PAI SLEY, JUDCGES.
PAI SLEY, JUDGE. This is an appeal froman order entered by the
Trinmble Crcuit Court regarding an easenent across the property
of appellees L. Paul Venard and Panela Venard. For the reasons
stated hereafter, we affirm

Twi ce before in this matter the parties appealed to
this court fromthe circuit court’s orders regardi ng appel | ant

Robert E. Collins’ right to an easenent across the Venards’



property.

unpubl i shed opi nion rendered on March 19, 1999,
Cross- Appeal Nos. 1997- CA-002840- MR and 1997- CA-003048- MR,

wherein a panel

foll ows:

The underlying facts were well stated in an

The properties at issue are |located in
Trinbl e County, Kentucky and are bounded on
the west by the Ohio River. At the
begi nning of this century, the properties
now owned by the Venards and by Collins were
part of a larger tract referred to jointly
as the “Preston Plantation” and the “Norfol k
Farm Trinble County, Kentucky,” tract. 1In
1902, the Conmmi ssioners of the Trinble
Circuit Court partitioned the property into
lots. The 1902 report of the Conm ssioners
and the deeds drawn up fromtheir survey
contain the foll ow ng | anguage: “[t]he road
where it now runs from Wecliffe Landi ng up
the river through Lot Nos. 2, 3, 4 and 5 is
hereby reserved for the benefit of said lots
and Nos. 6, 7, and 8.~

In 1987, the Venards inherited Lots 4
and 5. They had lived on those lots prior
to that tinme. Also in 1987, Collins
purchased Lot 3, which is adjacent to and
north of the tracts owned by the Venards.
Col I i ns sought access to Lot 3 by neans of a
road which passed through the Venards’
property. The Venards refused, claimng
that Collins had sufficient access to his
| ot over a dirt road along the Onhio R ver
(the river road).

Col lins then brought a declaration of
rights action, asking the trial court to
decl are that the road across the Venards’
tract was a county road prior to 1914, and
that it was the access road nentioned in the
deed. Collins further sought injunctive
relief against the Venards and danages.
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of this court stated in pertinent part as

and



In 1991, the trial court granted
sunmary judgnment to Collins. In a prior
appeal this Court reversed on the basis of
Steel vest, Inc. v. Scansteel Service Center,

Inc., Ky., 807 S.W2d 476 (1991). On
remand, a bench trial was conducted, and the
parties submtted the case to the trial

court on the evidence and briefs. Collins
contended that the passway across the
Venards’ property was the sane road
described in the Trinble County Road Order
books fromthe [ate 1800's as the roadway
running from “Rakestraw Ford to Sugar Tree
Springs.” Those road books show that the
county maintained the road prior to 1914.
Collins also introduced evi dence that
certain places along the old road were known
by those nanes.

The trial court agreed with Col lins,
and found:

That the roadway descri bed above did,
in fact, run across the property owned
by the Defendant Venards. Foll ow ng
the testinmony of C A Hollowell, this
Court finds that the Sugar Tree Springs
area was | ocated on the Collins
property down the hill fromthe Preston
Pl antation, and that there was no
substanti ve evidence submtted to place
Sugar Tree Springs at any other point.
In addition, the Court heard the
testinony of Robert Batts, a registered
| and surveyor, and considers the survey
prepared by himwhich |ocates the old
road bed. Using the 1914 Corp of

Engi neers map to overlay the existing
property, M. Batts was able to exhibit
to the Court the current |ocation of

t he road, which was on the Defendants’

property.
The trial court further found that the

| ack of mai ntenance by the county had not
affected the roadway’s status as a county
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road. The court noted that the Venards
renoved the old road and have constructed a
new road. Nonetheless, the trial court held
that the Venards are estopped from objecting
to the use of the newroad by Collins. The
trial court also determned that the
availability of the river road easenment was
not rel evant because the deed specifically
reserved the county road for access.
However, the trial court concluded that
Collins was not entitled to danages, “given
t he confusing nature of the case at bar as
well as the great tinme and effort necessary
to designate a location for the roadway
. . . .7 This appeal and cross appea
fol | oned.
This court reversed and remanded after finding that the road
across the Venards’ property was in fact abandoned as a county
road before the parties acquired their respective tracts of |and
in 1987. The trial court was directed to find whether the old
county road

has been used to access Lot 3 for fifteen
(15) years prior to 1987. |If the easenent
has not been used during this tinme, then it
has been abandoned. Sarver, 582 S. W 2d at
43. However, given the express reservation
of an easenent in the 1902 deed, the tria
court nust next determ ne the | ocation and
exi stence of any existing easenent, and
whet her it provides Collins with sufficient
access to Lot 3. If the trial court
determ nes that Collins |acks access to Lot
3, then it nust deternm ne the | ocation and
exi stence of an easenent by necessity.

On remand, a special conm ssioner conducted a hearing
and made recomendati ons which were adopted by the circuit

court. The court found that the old county road across the



Venards’ property was the easenent reserved in the 1902 deed,
but that such easenent had been abandoned due to | ack of use for
nore than fifteen years prior to 1987. Hence, the court was
required to |l ocate an easenent by necessity across the Venards’
property. The court considered three possible options before

| ocating the easenent along the riverside edge of the property,
with the provision that the old county road may be used whenever
the river road is inpassable due to high water. This appea
fol | oned.

Collins contends that the trial court erred on remand
by failing to apply the “law of the case” doctrine when
addressing the questions identified by this court. W disagree.

First, Collins asserts that the issue of abandonnent
of the old county road easenent was previously addressed by the
trial court in a 1991 order. Although Collins brief described
the issue on remand as being “[w] hether the ‘county road’ had
been abandoned by | ack of maintenance,” and he “stipul ates and
concedes that even if the Venard road had been a county road it
had been abandoned t hrough | ack of naintenance,” those were not
the issues before the trial court on remand. Instead, the
guestion properly addressed by the trial court was whether the
ori gi nal easenent was abandoned by virtue of its nonuse by
Collins’ predecessor in title for at least fifteen years prior

to Collins’ 1987 purchase of his property. It is undisputed
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that the dedi cated easenent established in 1902 was al ong the
old county road, and that the trial court found in 1991 that the
Venards’ voluntary bl ockage of Collins’ access to the old county
road could not anobunt to an abandonnent by Collins of that
easenent. Contrary to Collins’ assertion, however, that 1991
finding regarding the Venards’ blockage of the road did not
address the same issues as the trial court’s recent
determ nation that the old county road easenent was abandoned at
| east fifteen years before 1987. Moreover, although the 1991
determ nation evidently was based on an assunption that the old
county road easenent still existed, the issue of prior
abandonnent of the easenent through nonuse by the previ ous owner
sinply was not addressed at that tine, and it cannot be assuned
that the i ssue was sonehow addressed by inplication. Hence,
there is no nerit to the assertion that the trial court ignored
the |l aw of the case when it recently determ ned that the old
county road easenent was abandoned through nonuse prior to 1987.
Collins also seens to assert that the trial court
erroneously concluded that the river road constitutes the
dedi cat ed easenment whi ch was established across the Venards’
tract in 1902. However, our reading of the trial court’s order
does not show that the court reached such a concl usion.
Instead, the court sinply determ ned that the river road nust

serve as an easenent by necessity in place of the old county
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road, thereby permtting access to Collins’ tract for “Collins,
hi s personal guests and invitees.” Although Collins contends
that this order conflicts with a 1988 agreed order which
referred to the instability and safety of the river road, the
record shows that the 1988 order was pronpted by, and addressed,
Collins' desire to transport logs by truck fromhis tract across
the Venards' property. That order, addressing a particular fact
ci rcunst ance not now before us, cannot be said to constitute the
| aw of the case regarding access to Collins property by
Collins, by his guests, and by his invitees.

The court’s order is affirned.
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