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BEFORE: BUCKI NGHAM DYCHE, AND JOHNSOQON, JUDGES.
BUCKI NGHAM JUDGE: Sidney Preston appeals froman order of the
Fayette Circuit Court denying his CR' 60.02 notion to vacate his
convictions and sentences for theft offenses. W affirm

In early 1990, Preston was charged with three fel ony
counts of theft by failure to make required di sposition of
property, eleven felony counts of theft by deception, and six

m sdeneanor counts of theft by deception. After he failed to

! Kentucky Rules of Civil Procedure.



appear for a pretrial conference, he was al so charged with
first-degree bail junping.

Foll owi ng Preston’s arrest, the Commonweal th nade a
pl ea offer of one year in prison on each of the three felony
counts of theft by failure to nmake required disposition of
property, with the other felony and m sdeneanor theft by
deception charges to be dism ssed. Further, the agreenent
provi ded that the first-degree bail junping charge would be
anended to second-degree bail junping, wth a recomended
sentence of twelve nonths in the county jail.? The agreement
al so stated that if Preston was granted probation, restitution
woul d be a condition.

On May 18, 1990, Preston and his attorney appeared in
court for final sentencing pursuant to the plea agreenent.
However, the court rejected the plea agreenent and indicated
that it would only agree to probation if the terns of the
sentences were increased. Pursuant to RCr® 8.10, the court gave
Preston the opportunity to wthdraw his guilty pleas. After
conferring with his attorney, he declined to do so. The court
t hen sentenced Preston to five years in prison on each of the
three theft charges, with the sentences to run consecutively for

a maxi mum sentence of fifteen years. The court then probated

2 This sentence would run concurrently with the one-year sentences as a
matter of law. See Kentucky Revised Statutes (KRS) 532.110(1)(a).

3 Kentucky Rules of Crininal Procedure.
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the sentence for a period of five years on various conditions,
i ncluding that Preston make full restitution in the anount of
$12,328.60 to the victins.

Preston thereafter appeared before the court after
bei ng charged as a probation violator. On March 20, 1992, the
court entered an order continuing Preston’ s probation but not
revoking it. Rather, the court extended the probation period to
gi ve Preston an opportunity to pay the bal ance owed for
restitution.

Preston agai n appeared before the court on August 27,
1993, as a probation violator. The court again did not revoke
Preston’s probation, but it did require himto serve sixty days
injail, pay his child support, stay enployed, and stay on his
restitution paynment schedul e.

On May 30, 1994, a warrant was again issued for
Preston’s arrest for being a probation violator. He was finally
apprehended in late July 2001, and his probation was revoked for
failing to pay restitution and for abscondi ng from supervi sion
by an order entered on August 16, 2001.

Preston thereafter filed a CR 60.02 notion to vacate
his convictions and fifteen-year sentence. As grounds for his
notion, Preston asserted that the sentence constituted cruel and

excessi ve punishnent in violation of the Ei ghth Anendnent of the



U.S. Constitution and Sections 2, 3, and 17 of the Kentucky
Constitution. H's notion was denied, and this appeal foll owed.

Preston’s notion was properly denied for two reasons.
First, his notion did not state proper grounds for CR 60.02
relief. “CR 60.02 is not a separate avenue of appeal to be
pursued in addition to other renmedies, but is available only to
rai se i ssues which cannot be raised in other proceedings.”

McQueen v. Conmonweal th, Ky., 948 S.W2d 415, 416 (1997). |If

Preston desired to challenge his sentence as being cruel or
excessi ve, he should have done so in a direct appeal rather than
wait years later and pursue CR 60.02 relief. He is precluded in
this case fromseeking relief on this ground by way of a CR
60. 02 noti on.

Second, Preston’s sentences were neither cruel nor
excessive. “Cenerally, if the punishnent given is within the
maxi mum prescri bed by statute, a reviewing court will not

di sturb the sentence.” Marshall v. Commonweal th, Ky., 60 S. W 3d

513, 524 (2001). The maximum penalties for the theft offenses
were five years on each count for a total sentence of fifteen
years. Preston’s sentences did not exceed the perm ssible
range.

Preston urges this court to analyze his argunent of
cruel and excessive puni shment in accordance with the principles

of Solemv. Helm 463 U. S. 277, 103 S.C. 3001, 77 L.Ed.2d 637




(1983). In Solem the U'S. Suprenme Court set forth three
factors to be considered in determ ning whether a puni shnent is
cruel and unusual. Those factors are: (1) the gravity of the

of fense and harshness of the penalty, (2) the sentences inposed
upon other crimnals in the sane jurisdiction, and (3) the

sent ences i nposed for the conmm ssion of the sane crine in other
jurisdictions. 1d. at 463 U S. 292. These guidelines have been
adopted by Kentucky courts in determ ni ng whether particul ar
penalties violate the U S. Constitution and Kentucky

Constitution. See Commonwealth v. Fint, Ky., 940 S. W2d 896,

898 (1997).
Al t hough the Kentucky Suprenme Court adopted these

guidelines in 1997 in the Fint case, the U S. Suprene Court

decl ared the Sol em case “wong” and rejected the proportionality

three-factor test in 1991 in the case of Harnelin v. M chigan,

501 U.S. 957, 111 S.Ct. 2680, 115 L.Ed.2d 836 (1991). In |ight
of the Harnelin case, it is unclear to this court whether the

t hree-factor guidelines adopted by our suprenme court in the Fint

case are still applicable.

Neverthel ess, we will follow our suprene court’s
analysis in the Marshall case. “Only when the offense and the
puni shment are greatly disproportionate will the punishnment be

consi dered cruel and unusual.” Marshall, 60 S.W3d at 523,



citing Workman v. Commonweal th, Ky., 429 S.W2d 374, 378 (1968).

Under this analysis, Preston’s argunent fails.

Preston commtted crines which resulted in nonetary
| osses to victinms and restitution owing in excess of $12,000.
He recei ved probation and was gi ven a chance to nake ful
restitution; yet, he failed to do so. Hi s argunent that other
def endants convicted of other crinmes in Kentucky have received
| esser sentences despite the fact that, in his opinion, their
crimes were nore serious, is wthout nerit. Preston was
sentenced within the range of punishnent allowed by |aw, and we
find no error in the court’s determ nation that his sentence was
not cruel or excessive.

Next, Preston argues that CR 60.02 relief should be
granted and his convictions and sentence vacated because the
Commonweal th did not attenpt to fulfill its plea agreement. In

support of his argunment, Preston cites U S. v. Barnes, 273 F.3d

644 (6'" Cir. 2002). Therein, the Sixth Grcuit vacated a
def endant’s sentence because the Commonweal th did not followits
pl ea agreenment by recommending to the court that the defendant
be sentenced to inprisonnent to a termof years at the | ower end
of the sentencing guidelines. |d. at 649.

The facts in the Barnes case are distinguishable from
the facts herein. |In Barnes, the Conmonwealth failed to ful fil

its plea agreenent with the defendant. |In the case sub judice,
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the Comonweal th fulfilled its plea agreenent by recommendi ng
sentences of one year on the charges. However, the court
exercised its right under RCr 8.10 to reject the plea agreenent
and give Preston an opportunity to withdraw his pl ea.
Therefore, there was no error in this regard.

Finally, Preston argues that his probation should not
have been revoked because the five-year probationary period had
expired. Preston was sentenced to fifteen years in prison on
May 18, 1990, but his sentence was probated for a five-year
period. Therefore, the probation period would have expired on
May 18, 1995. The probation violation warrant was issued on
March 29, 1994. Thus, the probation warrant was issued before
the probation period expired. The fact that Preston was not
apprehended until seven years later and that his probation was
not revoked until that tinme was irrelevant.

The order of the Fayette Circuit Court is affirned.
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