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BEFORE: BUCKI NGHAM GUI DUGLI AND SCHRCDER, JUDGES.

QU DUGE.l, JUDGE. In this discrimnation action against

Uni versity of Kentucky Medical Center (hereinafter “UKMC),

Verni ta Robi nson (hereinafter “Robinson”) has appeal ed fromthe
Fayette Circuit Court’s Judgnent entered May 15, 2002, follow ng
a jury trial and fromthe order overruling her notion for a new

trial entered June 21, 2002. W affirm



We shall briefly outline the pertinent facts as they
relate to the matters on appeal. [In 1994, Robi nson began
wor ki ng for UKMC as a Medical Assistant |I. She transferred to
the Cbstetrics and Gynecol ogy departnent in 1995, and in 1996,
becane a Medical Assistant Il in the sane departnent. She
eventual | y began working at Kentucky dinic South in the
Di vi sion of Reproductive Endocrinol ogy, which was al so known as
inthe Infertility dinic (hereinafter “the Cinic”).
Robi nson’s position was at the front desk, where her
responsi bilities included registering patients, scheduling
appoi ntments, collecting paynents, answering the tel ephone,
pul l'i ng nmedical charts, and filing.

Dr. Bradley Hurst (hereinafter “Dr. Hurst”) becane the
Director of the Reproductive Endocrinology D vision in 1997, and
in late 1998 decided to create a Clinical Cerical Supervisor
position to address, anong other things, the dinic’ s financial
probl enms. The Human Resources formdetailing the requirenents
for this position revealed that the m ninmum qualifications for
this job were a high school degree and at |east four years of
experience in OB/ GYN. Furthernore, Dr. Hurst indicated that he
preferred that any applicant have either an Associate’ s or
Bachel or’s degree. Prior to learning of Dr. Hurst’'s preference
for a candidate with a degree, nurses Donna Roberts (hereinafter

“Roberts”), who was Robinson’s interimsupervisor at the tine,
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and Marsha M | hel m bot h approached Robi nson and encour aged her
to apply for the new position. However, Robinson did not have a
degree. Neither nentioned the position to Robi nson again once
they learned of Dr. Hurst’'s preference for a candidate with a
degree. |In any event, Robinson submtted her application and
informed Roberts that she had done so.

The Human Resources office forwarded the nanes and
applications of only four people to Dr. Hurst, including that of
Li nda Thonpson (herei nafter “Thonpson”), a white fenale.

Robi nson’ s application was not included. Each of the four

subm tted applicants had at | east a two-year degree. Although
bot h Roberts and Dr. Shona Miurphy participated in the interview
process with Dr. Hurst, Dr. Hurst had the final decision-nmaking
power. Roberts did not informDr. Hurst that Robinson had
expressed an interest in the new position, and Dr. Hurst was
unawar e of Robinson’s application. Dr. Hurst eventually hired
Thonpson for the Cinical Cerical Supervisor position. Shortly
thereafter, Robinson filed a conplaint with the Equal Enpl oynent
Qoportunity Conmi ssion (hereinafter “EEOCC') because she did not
receive the pronotion to dinical Cerical Supervisor.

Thonpson began working at the Cinic on January 4,
1999, in the dinical Cerical Supervisor position, in which
capacity she supervi sed Robi nson. She quickly inplenented

changes and new procedures to correct the existing problens.
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Thonpson i nmedi ately encount ered problens with Robinson. Over
t he course of the next few nonths, Robinson’s behavi or becane
nore and nore hostile and uncooperative, and she did not follow
procedures put in place by Thonmpson. On May 4, 1999, Dr. Hurst
pl aced Robi nson on probation for ninety days, citing severa
infractions. The next day, Dr. Hurst suspended Robi nson w t hout
pay for three days for inappropriate and unsatisfactory job
performance foll owi ng her probation. Finally, Dr. Hurst
term nat ed Robi nson’s enploynent with the dinic on June 7,
1999, citing her continuing wllful neglect of her job duties.
Robi nson did not imedi ately begin | ooking for new
enpl oynment upon her term nation. Instead, she enrolled in a
course to becone a nail technician at Lexington Beauty Coll ege,
whi ch she conpleted in January 2000.% Robinson then received an
Associate’s Degree in Applied Science from Lexi ngton Comrunity
Coll ege in May 2001. Subsequently, Robinson applied to severa
tenporary agencies | ooking for work. In July, she received a
pl acement from BJM Associates for a front desk job at a nedica
office with responsibilities simlar to those she had in her
position at the dinic. Robinson only stayed in the position
for a few days, choosing to end her placenent prior to its
contenpl at ed endi ng date. She eventually obtai ned enpl oynent in

the field of conputers.

! Robi nson never sought work as a nail technician, choosing to pursue this as
a hobby.



On June 21, 1999, shortly after her termnation,
Robi nson filed a conplaint in Fayette Crcuit Court all eging
racial discrimnation as well as discrimnation by failure to
pronote and in retaliation for filing an EECC claim Robi nson
sought conpensatory damages, | ost wages and punitive damages.
Fol | owi ng di scovery, the matter proceeded to a four-day trial on
April 15, 2002. The trial court entered directed verdicts in
favor of UKMC on the issue of racial discrimnation due to a
failure to pronote as well as on the issue of her claimfor
punitive damages. The jury then returned a verdict in favor of
UKMC on the remaining clains of racial discrimnation and
retaliation. The trial court entered its judgnent on May 15,
2002, and deni ed Robi nson’s subsequent notion for a new trial on
June 21, 2002. This appeal followed.

On appeal, Robinson argues that the trial court
i mproperly granted directed verdicts on her failure to pronote
claimand regarding her claimfor punitive damages. She al so
argues that the trial court erred in several of its pretrial and
trial rulings. Specifically, she argues that the trial court
abused its discretion in denying her notion in limne to prevent
UKMC fromcalling any wi tnesses, refusing to order UKMC to
produce docunents she requested for discovery, refusing to all ow
her to introduce several exhibits at trial, and allow ng UKMC to

i ntroduce records of her later search for enploynent. On the
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ot her hand, UKMC argues that the trial court properly granted
directed verdicts and did not abuse its discretion in nmaking its
pretrial and trial rulings.

DI RECTED VERDI CTS

The standard of review for an appellate court in
reviewng a decision of a trial court on a notion for directed
verdi ct made pursuant to CR 51.01 is well settled in the
Conmonweal t h:

In ruling on either a notion for a
directed verdict or a notion for judgnment
notw t hstanding the verdict, a trial court
is under a duty to consider the evidence in
the strongest possible light in favor of the
party opposing the notion. Furthernore, it
is required to give the opposing party the
advant age of every fair and reasonabl e
i nference which can be drawn fromthe
evidence. And, it is precluded from
entering either a directed verdict or
judgnent n.o.v. unless there is a conplete
absence of proof on a material issue in the
action, or if no disputed issue of fact
exi sts upon whi ch reasonabl e nen coul d
differ.

Tayl or v. Kennedy, Ky.App., 700 S.W2d 415, 416 (1985).

Furthernore, an appellate court’s standard for reviewng a tria
court’s denial of a notion for a newtrial is whether the

deci sion was clearly erroneous. Mller v. Swift, Ky., 42 S W3d

599 (2001). Wth these standards in mnd, we shall reviewthe
two directed verdicts the trial court granted in favor of UKMC

. RACIAL DI SCRI M NATI ON — FAI LURE TO PROMOTE



At the close of Robinson’s presentation of proof, UKMC
moved for a directed verdict on the failure to pronote claimon
the basis that Dr. Hurst did not know, and Robi nson coul d not
establish that he knew, that she had applied for the Cdinica
Clerical Supervisor position. Robinson argued that she net the
m ni mum qual i fications for the position as a coll ege degree was
not required, but nerely desired. The trial court granted UKMC
a directed verdict on this claim reasoning that there was
insufficient evidence to establish that Dr. Hurst, the decision
maker, had any know edge of her application.

In McDonnell Douglas Corp. v. Geen, 411 U. S. 792, 36

L. Ed.2d 668, 93 S.Ct. 1817 (1973), the United States Suprene
Court set out the requirenents to establish a prinma facie case
of racial discrimnation:

This may be done by showing (i) that he
belongs to a racial mnority; (ii) that he
applied and was qualified for a job for

whi ch the enpl oyer was seeki ng applicants;
(iii) that, despite his qualifications, he
was rejected; and (iv) that, after his
rejection, the position renmai ned open and
t he enpl oyer continued to seek applicants
from persons of conplainant’s

qual i fications.

Id. at 802. Once a prima facie case is established, “[t]he
burden then nmust shift to the enployer to articulate sone
| egitimate, nondi scrimnatory reason for the enpl oyee’s

rejection.” 1d. Finally, “should the defendant carry this



burden, the plaintiff nust then have an opportunity to prove by
a preponderance of the evidence that the legiti mte reasons
of fered by the defendant were not its true reasons, but were a

pretext for discrimnation.” Texas Dept. of Comunity Affairs

v. Burdine, 450 U. S. 248, 253, 67 L.Ed.2d 207, 215, 101 S. C.
1089, 1093 (1981).

In the present nmatter, there does not appear to be any
di sagreenent between the parties that Robinson had established a
prima facie case of racial discrimnation for failure to
pronote. The issue is whether UKMC presented a | egitinate and
nondi scri m natory reason for the decision not to pronote
Robi nson. Robinson relies upon the Suprenme Court’s opinions in

Lee v. Tucker, Ky., 365 S.W2d 849 (1963), and Perkins v.

Trailco Manufacturing and Sales Co., Ky., 613 S.W2d 855 (1981),

to argue that there was enough circunstantial evidence of Dr.
Hurst’ s know edge of Robinson’s application to allow the natter
to go to the jury. W disagree.

During her presentation of proof, Robinson did not
i ntroduce any evidence to establish that Dr. Hurst knew that she
had applied for the position other than her own testinony to the
effect that she assuned he knew because she had told her
supervi sor, Donna Roberts, that she had applied. Furthernore,
Dr. Hurst never saw all of the applications because the Human

Resources office selected the best candi dates from anong the
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applications, and forwarded only the top four to Dr. Hurst for
further consideration. Therefore, even review ng the evidence
in a light nost favorable to her, Robinson cannot establish that
she did not receive a pronotion due to her race because she
cannot prove that the person nmaking the hiring decisions knew
she had applied for the position. W cannot hold that
Robi nson’ s nere assunption, standing alone, that Dr. Hurst knew
of her interest in the position establishes sufficient evidence
to defeat UKMC's notion for directed verdict.

The trial court properly entered a directed verdict on
this issue because Robinson did not introduce sufficient
evi dence to support her claim
I'l. PUN TI VE DAMAGES

At the close of its case, UKMC renewed its directed
verdi ct notions, including Robinson’s entitlenent to an award of
punitive danages. As to that issue, UKMC argued that the
doctrine of sovereign immunity barred Robinson’s common | aw
puni tive damages claimas well as her claimunder KRS Chapter
344. The trial court, however, bypassed the issue of whether
sovereign imunity would bar an award of punitive damages by
hol ding that there was no factual basis to support an award of
punitive danages. W agree.

In her brief, Robinson limts her argunent regarding

punitive danages to her common |aw claim arguing that she

-9-



present ed evi dence of conduct show ng oppression, fraud or
mal i ce sufficient to justify an award of punitive danages
pursuant to KRS 411.184. On the other hand, UKMC continues to
argue that Robinson’s KRS Chapter 344 and common | aw clains for
punitive damages are barred by the doctrine of sovereign
i muni ty, that Robinson did not present sufficient evidence to
justify an award of punitive damages, and that the issue is noot
because of the jury' s defense verdict. Because the trial court
only addressed the sufficiency of the evidence supporting an
award of punitive damages, we shall not consider whet her
sovereign immunity works to block her entitlenent to such an
award of damages.

KRS 411.184(2) allows a plaintiff to “recover punitive
damages only upon proving, by clear and convincing evidence,
t hat the defendant from whom such damages are sought acted
toward the plaintiff with oppression, fraud or nalice.” The
term “oppression” is defined as “conduct which is specifically
i ntended by the defendant to subject the plaintiff to cruel and
unjust hardship.” KRS 411.184(1)(a). The term*“fraud” is
defined as “an intentional nisrepresentation, deceit, or
conceal ment of material fact known to the defendant and nmade
with the intention of causing injury to the plaintiff.” KRS

411.184(1)(b). Lastly, the term“nalice” is defined as:
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[E]ither conduct which is specifically

i ntended by the defendant to cause tangible
or intangible injury to the plaintiff or
conduct that is carried out by the defendant
both with a flagrant indifference to the
rights of the plaintiff and with a

subj ective awareness that such conduct wll
result in human death or bodily harm

KRS 411.184(1)(c). In Sinpson County Steepl echase Ass'n, Inc.

v. Roberts, Ky.App., 898 S.W2d 523, 525 (1995), this Court
stated, “[t]he key elenent in deciding whether punitives are
appropriate is malice or conscious wongdoing. Fow er v.

Mant oot h, Ky., 683 S.W2d 250, 252 (1984). Mualice may be

i mplied from outrageous conduct and need not be express so |ong
as the conduct is sufficient to evidence consci ous w ongdoi ng.

Id.” See al so Northeast Heal th Managenent, Inc. v. Cotton,

Ky. App., 56 S.W3d 440 (2001).

Robi nson bases her claimfor punitive damages upon the
allegedly false information contained in her letters of
probation, suspension and term nation, as well as upon her
treatment by Dr. Hurst and Roberts follow ng disciplinary
procedures. UKMC counters this argunent, averring that the
di sciplinary actions were warranted by Robinson’s actions and
that only Robinson’s self-serving testinony supports her clains.

In reviewing the evidence in a |light nost favorable to
Robi nson, we agree with UKMC that Robinson failed to put forth

sufficient evidence of oppression, fraud, malice, or any
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consci ous wongdoing to establish her claimfor punitive
damages. Therefore, the trial court properly granted UKMC a
directed verdict on Robinson’s claimfor punitive danmages.

PRE- TRI AL AND TRI AL RULI NGS

It is along-standing rule in the Conmmonweal th that
rulings regarding evidentiary matters are within the discretion
of the trial court. *“Abuse of discretion is the proper standard

of atrial court’s evidentiary rulings.” Goodyear Tire & Rubber

Co. v. Thonpson, Ky., 11 S.W3d 575, 577 (2000). “Rulings upon

adm ssibility of evidence are wthin the discretion of the tria
j udge; such rulings should not be reversed on appeal in the

absence of a clear abuse of discretion.” Sinpson v.

Commonweal th, Ky., 889 S.W2d 781 (1994). *“’ Abuse of discretion

inrelation to the exercise of judicial power inplies arbitrary
action or capricious disposition under the circunstances, at
| east an unreasonable an unfair decision.” . . . The exercise
of discretion nust be legally sound.” (citations omtted.)

Kuprion v. Fitzgerald, Ky., 888 S . W2d 679, 684 (1994). See

al so Sherfey v. Sherfey, Ky.App., 74 S W3d 777 (2002).

Therefore, we shall review the trial court’s rulings for abuse
of discretion.

Robi nson first argues that the trial court abused its
di scretion by denying her notion in limne to prevent UKMC from

calling witnesses at trial due to its failure to conply with
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di scovery deadlines. Pursuant to the pre-trial order, UKMC had
to identify the wwtnesses it intended to call by February 1,
2002. However, UKMC did not file its wtness list until March
15, 2002. UKMC argues that the trial court did not abuse its
di scretion in denying Robinson’s notion, in particul ar because
the majority of the witnesses |isted were also listed on
Robi nson’s witness list. Furthernore, the only w tnesses not
listed on both were the representatives from enpl oynent
agencies. At the hearing on this notion, counsel for UKMC
i ndi cated that he knew of the February 1, 2002, due date for the
witness list and that he did not know the docunment had not been
timely filed. Under the circunstances of this case, including
counsel’s belief that the docunent had been tinely filed and the
simlarity between Robinson’s and UKMC respective witness |ists,
the trial court did not abuse its discretion in denying
Robi nson’s notion in limne and allowing UKMC to call w tnesses
at trial.?

Next, Robinson argues that the trial court abused its
di scretion in denying her notion to conpel UKMC to respond to
her second Request for Production of Documents mailed on March
13, 2002. Robinson avers that the requested docunents woul d

have all owed her to establish that the reasons given by UKMC for

2 W also note that the trial court disallowed UKMC s late attenpt to file its
notion for sunmary judgnent in contravention to the pre-trial order.
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her probation, suspension and termnation were false.® UKMC
counters this argunent, again stating that the trial court did
not abuse its discretion in denying the notion to conpel. UKMC
did not receive the request until March 15, 2002, the day

di scovery was to be conpleted pursuant to the pre-trial order.
Addi tional ly, Robinson was requesting a volum nous anount of old
records, sone of which were no | onger nmaintained, and she did
not show t he rel evance of the proposed di scovery.

W agree with UKMC that the trial court did not abuse
its discretion in denying the notion to conpel on the basis that
t he request was unduly burdensonme and i npossible to conply with
before the trial scheduled for April 15, 2002. W also note
t hat Robi nson was permitted to testify as to her belief in the
fal seness of the allegations in the probation, suspension, and
term nati on docunments.

Next, Robi nson argues that the trial court abused its
discretion in granting UKMC s notion in |imne to exclude
several of Robinson’s proposed trial exhibits, which were
responses Robi nson drafted to the probation, suspension, and
termnation letters for use at trial. The trial court reasoned
t hat proposed exhibits were summaries of what she would testify

to at trial and that they were not prepared contenporaneously

3 The record does not reveal what docunents she was requesting or how these
docunents woul d establish the falsity of the reasons given in the probation,
suspension, and termnation letters.
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with the events in question, but rather just before trial.
However, the trial court allowed her to refer to her summari es

to refresh her nenory. Robinson relies upon Davenport V.

Ephrai m McDowel | Menorial Hospital, Inc., Ky.App., 769 S.W2d 45

(1998), for the proposition that she should be permtted to
i ntroduce summary exhi bits based upon her exam nation of
docunents. UKMC, on the other hand, argues that the trial court
properly excluded the proposed sunmary exhibits for severa
reasons.

W agree with UKMC that the trial court did not abuse
its discretion in excluding three of Robinson’s proposed sunmary

exhibits. In Minicipal Paving Co. v. Farner, Ky., 255 S.W2d

618 (1953), the fornmer Court of Appeals addressed the use of an
auditor’s summary of docunents admtted as evidence and filed as
exhi bits, including payroll, checks, and general |edger sheets.
The Court noted, “the trial court has broad discretion in
admtting or rejecting such a summary and in inposing the

condi tions under which it may be admtted.” Id. at 620. At

| east one general condition is that the docunents be made

accessible to the opposing party. 1d. See also Davenport v.

Ehprai m McDowel I Menorial Hospital, Inc., supra. Furthernore,

KRE 1006, which allows for summaries of volum nous docunents,
requires that “[a] party intending to use such a sunmary nust

give tinely witten notice of his intention to use the sumary,
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proof of which shall be filed with the court.” The Rule also
requires that the originals or duplicates of the sunmari zed
docunents be reasonably nmade avail abl e for exam nati on.

In the present matter, Robinson did not conply with
the requirenents of KRE 1006 and provide tinely witten notice
that she was intending to use sunmary exhibits. Furthernore,
Robi nson was permtted to testify as to the contents of the
summary exhi bits and even use the docunents to refresh her
menory on the stand. Robinson was in no way prejudiced by the
trial court’s ruling, and the trial court did not abuse its
broad discretion in refusing to permt her to introduce the
three summary exhibits.

Final Iy, Robinson argues that the trial court abused
its discretion by allowng UKMC to introduce records of her
subsequent search for enploynent. |In particular, Robinson
argues that UKMC did not call the representative from BIM
Associ ates, a tenporary enploynent agency, to show her failure
to mtigate her damages, but solely in order to prejudice her
before the jury by enphasizing a fal se statenent on her
enpl oynment application. On the other hand, UKMC argues that it
had a duty to put forth evidence to rebut Robinson’s proof of
| ost wages, and used the testinony of Janie Mores, the
representative from BJM Associ ates, to establish that Robi nson

did not mtigate her danages by accepting enploynment simlar to
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her position at the Cinic. Pursuant to her testinony, Robinson
cut short a placenent for a front desk position in a nedica
office. The trial court ruled that UKMC woul d not be permtted
to use the application to i npeach Robi nson regardi ng her
termnation, but would allowit to be used to inpeach her when
appropriate and to refresh her nenory.

The crux of Robinson’s argunment for this issue is that
UKMC' s use of the bl owup copy of the application was highly
prejudicial because it contained admttedly false information
regardi ng her previous term nations fromenploynent. However,
this argunment nust fail for several reasons. First, UKMC did
not use the bl ow up copy of the application until Robinson
stated that she needed to refresh her nenory. The videotape of
the trial reveals that counsel for Robinson did not object to
the use of the blow up copy of the application to refresh her
nmenory. Second, the application and ot her docunents from BIJM
Associ ates were relevant to Robinson’s failure to mtigate her
damages by refusing to stay in a position simlar to the one she
had held at the dinic. Lastly, Robinson was permtted to offer
testinmony to explain why she decided, and felt conpelled, to
i nclude false informati on on her enpl oynment application.

The trial court did not abuse its discretion in

all owing UKMC to introduce evidence of Robinson’s subsequent
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search for enploynment in order to establish Robinson’s failure
to mtigate her | ost wages claim

CONCLUSI ON

For the foregoing reasons, the Fayette Circuit Court’s
May 15, 2002, Judgnent and the June 21, 2002, order denying her

nmotion for a newtrial are affirned.

ALL CONCUR
BRI EF FOR APPELLANT: BRI EF FOR APPELLEE
Li nda B. Sullivan Robert L. Roark
Lexi ngt on, KY Lexi ngt on, KY

Bet h Anna Bowel |
Lexi ngton, KY
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