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BEFORE: M NTON, GUI DUGLI AND VANMETER, JUDGES.

VANMETER, JUDGE: This is an appeal froman order entered by the
Russell Circuit Court granting appellee David Earl Mirray’s
notion to suppress evidence obtained as a result of a
warrantl ess search. The issue on appeal is whether the circuit
court erroneously suppressed the marijuana that was seized in an
area beyond the curtilage of Murray’ s property. For the reasons

stated hereafter, we reverse.



Murray owns property in a renote area on MIls Road in
Russell County. A nobile honme and a recreational vehicle (“RV’)
sit on a cleared area, which backs up to a tree line and
woodl and. Both the RV and the nobile hone could be used as
personal residences, but only the RV is serviced by electricity.
A worn path, which is |located approximately three or four feet
behind the RV, leads into the wooded area.

I n Decenber 2001, Detective Dewayne Hol der of the
Kentucky State Police received independent, confidentia
information fromtwo sources that Miurray was conducting drug
transactions on the property and that he was burying marijuana
in the wooded area surrounding the RV and nobile hone. On or
about January 11, 2002,' Detective Hol der and trooper Scott
Hamond perforned surveillance of the MIIls Road property.
During the surveillance period, the officers neither saw Mirray
in or near his property nor witnessed any drug activity.
Nevert hel ess, without a warrant but in an attenpt to corroborate
the informants’ tips, both officers wal ked through the cleared
area adjacent to Murray’s RV, passed the RV, and travel ed onto
the path leading into the wooded area. Proceeding up the path,

the officers turned over one or nore rocks and di scovered

! Detective Hol der, who drafted the police report, only identified January 11,
2002, as the surveillance date. However, he testified at the suppression
hearing that surveillance occurred for approximtely three or four days.

O ficer Hanmond testified that it |asted two days.



marijuana buried in a man-made hol e beneath one rock.? This hole
was | ocated approximately fifty feet behind the RV. Based on
t he evidence seized during the January 11 surveillance, on
January 16, 2002, a search warrant was executed for Murray’'s RV
and nobile hone. Mirray was indicted for trafficking in
marijuana while in possession of a firearm and possession of
drug paraphernalia while in possession of a firearm

Murray subsequently noved to suppress the seized
evidence. Follow ng a suppression hearing and after personally
visiting the MIIls Road property, the circuit judge found that
both the nobile hone and the RV “could be used as a persona
residence,”® that the RV was serviced by electricity in the name
of Murray, and that the cleared area on which the nobile hone
and RV were |ocated constituted the “curtilage of the apparent
resi dences.” The court held that the nobile hone and RV, being
desi gned for human habitation, were “potential or actua
resi dences” and that even though the marijuana was | ocated
outside the curtilage of Murray’s property, the officers’
initial trespass through the curtilage was illegal and tainted
the seizure of the evidence. The notion to suppress was granted

and the Commonweal t h appeal s pursuant to KRS 22A. 020(4).

2 The police report states that the officers turned over “rocks” before
finding the marijuana whereas at the suppression hearing, Detective Hol der
testified that the first rock that he turned over covered the marij uana.

3 Upon executing the search warrant, the police found no |linens, towels,
toil et paper, or food in the RV



Qur standard of reviewis set forth in Commonweal th v.

Neal , Ky. App., 84 S.W3d 920, 923 (2002), which requires that
“we first determ ne whether the trial court’s findings of fact
are supported by substantial evidence.” Here, the findings of
fact are undisputed and supported by substantial evidence.?
Therefore, we nust “conduct a de novo review of the tria
court’s application of the law to those facts to determ ne

whet her its decision is correct as a matter of law” |[Id. See
al so Davis v. Commonweal th, Ky. App., 120 S.W3d 185, 189

(2003) .

* I'n United States v. Dunn, 480 U.S. 294, 301, 107 S. C. 1134, 1139, 94

L. Ed. 2d 326 (1987), the Court pointed to four factors which should be used in
resol ving questions as to the extent of a hone’s curtil age:

the proximty of the area clainmed to be curtilage to the
hone, whether the area is included within an enclosure
surroundi ng the honme, the nature of the uses to which the
area is put, and the steps taken by the resident to protect
the area from observation by peopl e passing by.

The Court noted that “the central conponent of this inquiry [is] whether the
area harbors the ‘intimate activity associated with the sanctity of a man’'s
hone and the privacies of life.”” Id.

In the present case, the circuit court failed to make any specific
findings as to these four factors, but concluded “[i]n considering the
gui del ines of [Dunn], the Court finds that the cleared area surroundi ng the
nobil e homre and [the RV] was a protected area and woul d be defined as the
curtilage of these residences.” Qur review of the record indicates that only
one of the four factors, the proximty of the area clained as curtil age,
appears to support a finding that the cleared area was a curtilage. The
“curtilage” area was not within an enclosure, and aside fromthe rural nature
of the property, no steps were taken to protect the area from observation
The final factor, regarding the nature of the uses to which the area is put,

i s ambi guous at best since the property, while serviced by electricity and
identified as a “potential residence,” was not being used for any apparent
purpose at the time of the police surveillance. If we were reviewing this
i ssue de novo we may have reached a different conclusion than the circuit
court. W cannot however say that the circuit court’s finding that the
cleared area constituted a curtilage was clearly erroneous.
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The Commonweal th argues that Murray did not have a
reasonabl e expectation of privacy in the wooded area where the
marijuana was ultimately discovered, and that the officers were
justified in conducting an open fields search. The Comobnweal th
contends that the officer’s initial trespass onto Murray’s
property was inmaterial. W agree.

In Richardson v. Conmonweal t h,® Kentucky's hi ghest
court held that the fact that a warrantl ess search began within
a curtilage, in violation of constitutional prohibitions,® did
not render inadm ssible the evidence di scovered outside the
curtilage. Although this case admttedly predates nodern search
and seizure analysis, it was decided the sane year as Hester v.
United States,’ which is frequently cited as the basis for the
“open fields” exception to the search warrant requiremnent.?2

Even under a nore contenporary view of Fourth
Amendrent juri sprudence, the Suprene Court has noted that “the
Fourth Amendnent protects people —and not sinply ‘areas’ —

agai nst unreasonabl e searches and sei zures,” and that “the reach

® 205 Ky. 434, 266 S.W 1 (1924).

6 The court in Richardson expressly addressed Section 10 of the Kentucky
Constitution. However, our State Constitution “provides no greater
protection than does the federal Fourth Anendment.” LaFollette v.
Commonweal th, Ky., 915 S.W2d 747, 748 (1996); Estep v. Commonweal th, Ky.,
663 S.W2d 213, 215 (1983).

7265 U.S. 57, 59, 44 S.Ot. 445, 446, 68 L.Ed. 898 (1924).
8 See, e.g., United States v. Dunn, 480 U.S. at 300, 107 S.Ct. at 1139; Qi ver

v. United States, 466 U.S. 170, 180, 104 S.Ct. 1735, 1742, 80 L.Ed.2d 214
(1984).



of that Amendment cannot turn upon the presence or absence of a

"9 In Aiver v.

physi cal intrusion into any given enclosure.
United States, the Suprene Court reaffirned the open fields
doctrine, notw thstanding the fact that the search may have

i nvol ved a trespass on the property of the defendant, stating
that “in the case of open fields, the general rights of property
protected by the common | aw of trespass have little or no

rel evance to the applicability of the Fourth Arendnent.” !0
Simlarly, in Maddox v. Commonweal th, ! the court recognized that
“an open field is not an area entitled to Fourth Anendnent
protection, even where a civil trespass is involved[.]”

In the instant case, the circuit court explicitly
found that the contraband was found as a result of a search in
an open field, i.e., an area not within the curtilage of the
nobil e hone or RV. As case | aw does not recognize a trespass as
i nvoki ng Fourth Amendnment protections, the circuit court erred
in excluding the evidence due to its finding that the officers
trespassed through the curtil age.

The order of the Russell Circuit Court is reversed and

this matter is remanded to that court for further proceedings.

9 Katz v. United States, 389 U S. 347, 353, 88 S.Ct. 507, 512, 19 L.Ed.2d 576
(1967).

10466 U.S. at 183-84, 104 S.Ct. at 1743-44,

11 Ky., 503 S.W2d 481 (1973)(quoting 68 Am Jur.2d Search and Seizures § 20).



M NTON, JUDGE, CONCURS

QU DUG.I, JUDGE, CONCURS IN RESULT ONLY AND FI LES
SEPARATE OPI NI ON.

GUI DUGLI, JUDGE, CONCURRI NG I N RESULT ONLY. | concur
inresult only. | believe that the trial court’s finding that
the marijuana was | ocated outside the curtilage requires a
finding that the contraband was | ocated in an open field based

upon diver v. United States, 466 U S. 170, 104 S.C. 1735, 80

L. Ed. 2d 214 (1984). However, based upon the facts of this case,
| do not believe that the trial court addressed this issue as
t horoughly and thoughtfully as it should have. 1In its opinion,
the circuit court stated “[w] hether the marijuana itself was
| ocated within an area property [sic] defined as curtilage is
not necessary to this opinion. However, the Court does find
that the marijuana was | ocated outside the curlilage [sic].”
Qur basis for reversing the circuit court’s order is the fact
that the marijuana was outside the curtilage and thus, subject
to the open field exception to a search warrant. As stated in
adiver:
The hi storical underpinnings of the

open fields doctrine also denonstrate that

the doctrine is consistent with respect for

“reasonabl e expectations of privacy.” As

Justice Holnmes, witing for the Court,

observed in Hester, (citation omtted), the

comon | aw di stingui shed “open fields” from

the “curtilage,” the |land i medi ately

surroundi ng and associated with the hone.
See 4 W Bl ackstone, Commentaries. The



distinction inplies that only the curtil age,
not the nei ghboring open fields, warrants
the Fourth Amendnent protections that attach
to the home. At conmon law, the curtil age
is the area to which extends the intimte
activity associated with the “sanctity of a
man’ s home and the privacies of life,”
(citation omtted), and therefore has been
considered part of [the] hone itself for
Fourt h Amendnent purposes. Thus, courts
have extended Fourth Amendnment protection to
the curtilage; and they have defined the
curtilage, as did the common | aw, by
reference to the factors that determ ne

whet her an individual reasonably may expect
that an area immedi ately adjacent to the
home will remain private. (Citations
omtted). Conversely, the conmon | aw
inplies, as we reaffirmtoday, that no
expectation of privacy legitinmately attaches
to open fields. (Footnotes omtted).

Id., 466 U.S. at 180, 104 S.Ct. at 1742.

VWhile | amnot convinced that the circuit court’s
finding that the pathway and the subsequent discovery of the
marijuana under a rock within 50 feet of the recreationa

vehicle located in the curtilage was in fact in an “open field,

that issue is not before this Court and as such, nust be

accepted. For the reasons stated above, | concur in result
only.
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