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OPINION

AFFIRMING

** ** ** ** **

BEFORE: BUCKINGHAM, JOHNSON, AND DYCHE, JUDGES.

DYCHE, JUDGE. Appellants or their predecessors in title entered

into a coal lease with appellees or their predecessors in title

for certain lands jointly owned by those parties (appellees were
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joint owners, and sole lessees). The lease was dated April 1,

1956, and provided for the payment of a royalty of $.25 per ton

of coal mined, to be divided equally by the parties. The lease

was subsequently amended to reduce the royalty, and then again

informally amended to return the royalty rate to the original.

A minimum royalty of $2,000 per year was payable under the

lease. There is no allegation that any royalties due

appellants, either as a result of mining operations or at the

minimum rate, were not paid. Appellants accepted royalty checks

under the lease for 44 years without objection.

Appellees, as lessees, eventually subleased the

property to another coal operator, receiving $2.00 per ton

royalty. Royalty payments as set out in the original lease

continued to be paid to appellants. The 1965 amendment to the

lease allowed such subleasing of the property without

appellants’ consent.

Appellants filed the complaint herein alleging that

the lease was “grossly unfair, inequitable, and unconscionable.”

They sought cancellation of the lease. The trial court denied

the relief, and this appeal followed.

In summary, the doctrine of
unconscionability is used by the courts to
police the excesses of certain parties who
abuse their right to contract freely. It is
directed against one-sided, oppressive and
unfairly surprising contracts, and not
against the consequences per se of uneven
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bargaining power or even a simple old-
fashioned bad bargain . . . .

Louisville Bear Safety Service, Inc. v. South Central Bell

Telephone Company, Ky. App., 571 S.W.2d 438, 440 (1978), quoting

Wille v. Southwestern Bell Telephone Co., 219 Kan. 755, 549 P.2d

903 (1976).

Appellants cited to the trial court no valid reason to

interfere with the lease except for their dissatisfaction with

the bargain that they made, and from which they have accepted

the fruits for many years. “One may not select the desirable

morsels served by his contract and toss the less choice parts

beneath the table.” Northern States Contracting Co. v. Swope,

271 Ky. 140, 147, 111 S.W.2d 610, 614 (1937). Nor have they

made any argument here which would cause us to declare the

judgment of the trial court in error.

The judgment of the Pike Circuit Court is affirmed.

ALL CONCUR.
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