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BEFORE: EMBERTQON, CHI EF JUDGE; BARBER AND DYCHE, JUDGES.
BARBER, JUDGE: Appellants Janes C. and Joan E. Eblen appeal pro
se the Henderson Circuit Court’s grant of a notion to dismss.
The notion to dism ss was sought by Appellee Steve Hargis,
Hender son County Property Val uation Adm nistrator, the Kentucky
Board of Tax Appeal s, the Revenue Cabi net and the Departnent of

Property Taxati on.



Ebl en objected to a property assessnent increasing the
t axabl e val ue of his hone. Eblen argued that his property was
val ued nore highly than simlar property in the sane area.
Eblen filed the underlying civil conplaint after an adverse
determnation in an admnistrative conplaint before the Kentucky
Board of Tax Appeals (KTBA). Eblen still has pending an appea
of the adm nistrative determ nation. The KBTA affirnmed the
increase in value of Eblen’s residence as assessed by Hargis,
t he Henderson County PVA

The state agencies naned in the conplaint filed a
notion to dismss asserting that they had not been properly
served. The trial court found that Eblen’s attenpt to serve the
state agencies and PVA Hargis in his official capacity was not
in accordance with CR 4.04(6). The trial court found that
Hargi s had been properly served in his individual capacity. For
that reason, the court dism ssed the conpl ai nt agai nst every
named defendant except Hargis individually. The state agencies
al so requested dism ssal on the ground of sovereign inmunity

fromtort liability, citing Franklin Co. v. Ml one, Ky., 957

S.W2d 195, 202 (1997). The dism ssal of the state agencies is

affirmed. See Wthers v. Commonweal th of Kentucky, Ky., 939

S.W2d 340 (1997).
Counsel for Hargis and the state agencies filed

various notions to dismss this action, to which Eblin replied,



pro se. Upon Hargis’ notion, the trial court dism ssed the
action against Hargis in his official capacity, recognizing his
immunity for actions taken within the scope of his job duties.
The trial court also dism ssed the action against Hargis
individually, finding that the conplaint did not nake any clains
agai nst Hargi s outside the scope of his enploynent. The trial
court did not dismss Eblen s appeal of the KBTA deci sion.

The trial court found that the conplaint did not state
clains against Hargis in his individual capacity and di sm ssed
that portion of the civil conplaint. Kentucky |aw requires that
al  egati ons against a state actor in his individual capacity be

made with specificity. Calvert Investnents, Inc. v. Louisville

& Jefferson Co. Metropolitan Sewer District, Ky., 805 S.wW2d 133

(1991). The record shows that the conplaint consisted solely of
al l egations that Hargis had acted inproperly during his
enpl oyment as PVA. A review of the initiating conplaint shows
that Hargis was naned and served in his official capacity, and
that all clainms regarding Hargis were nmade against himin his
of ficial capacity.

Ebl en argues that Hargis intentionally, willfully or
del i berately violated state | aw when assessing the property, and
is not imune fromindividual liability for those actions,

citing Carr v. Wight, Ky., 423 S.W2d 521, 522 (1968). Eblen

asserts that the substance of the conplaint shows that it was
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agai nst Hargis in his individual capacity. W disagree, and
find that the conplaint does not assert a cause of action
against Hargis in his individual capacity.

Ebl en asserts that the trial court’s denial of his
nmotion to anmend the conplaint was in error. The trial court
hel d a hearing, in which Eblen was represented by counsel, to
determ ne what clains were being pressed by Eblen. The trial
court found that neither the record nor Eblen’s argunent at the
hearing supported a finding that clains were nade agai nst Hargi s
in his individual capacity. The trial court ruled that the
notion requesting | eave to anmend the conpl aint evidenced no new
clainms against Hargis individually. The trial court also found
that years had passed since the inception of the action, and
that during that tinme Eblen had failed to anend his conpl aint,
or assert any claimagainst Hargis in his individual capacity.
The trial court then denied Eblen’s notion to anmend the
conpl ai nt.

Ebl en conplains that the law permts himto anend his
conplaint, as of right, prior to the filing of a responsive
pl eadi ng, pursuant to CR 15.01. A court may, however, deny an
amendnent when the proposed anendnent fails to state a claim

upon which relief may be granted. First Nat. Bank of G ncinnati

v. Hartmann, Ky. App., 747 S.W2d 614, 616 (1988). The denia

of a notion to anend may be reversed by this Court only where
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t he Appel |l ant shows an abuse of discretion. Lanbert v. Franklin

Real Estate Co., Ky. App., 37 S.W3d 770, 779 (2000). W& find

that Eblen has failed to show such an abuse of discretion, and
therefore affirmthe trial court’s ruling.

EMBERTON, CHI EF JUDGE, CONCURS

DYCHE, JUDGE, CONCURS | N RESULT:

DYCHE, JUDGE, CONCURRI NG I N RESULT: | concur with the
result reached by the nmgjority. | would, however, dismss the
appeal since it is taken froma non-final judgnent. The
j udgnent does not resolve all the clains, and does not contain

full finality |anguage. CR 54.02
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