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BEFORE: BARBER, McANULTY, AND TACKETT, JUDGES.

TACKETT, JUDGE: Pedro McKee appeals froma judgnent of the
Fayette Crcuit Court wherein he pled guilty to possession of a
controll ed substance in the first degree and to being a

persi stent felony offender in the second degree and was
sentenced to six years’ inprisonnent. MKee's plea was a
conditional guilty plea to these offenses as well as to the

m sdenmeanor charges of possession of marijuana and possessi on of
drug paraphernalia for which he received a sentence of twelve

nmont hs’ concurrent jail time. MKee argues that the trial court



i mproperly failed to suppress evidence seized fromhis car
during a warrantl ess search and failed to hold a conpetency
hearing prior to accepting his conditional guilty plea. After a
t hor ough review of the issues involved, we affirm

Oficer April Gresham McCrickard stopped MKee's car
at 1:00 a.m on August 20, 2000, after observing that only one
headl i ght was working. Wen the officer checked his driver’s
i cense, she discovered that MKee had an outstandi ng arrest
warrant and was driving on a suspended license. Oficer
McCrickard arrested McKee and, during a pat down search, she
found a plastic baggie in his pocket. Although the officer
asked perm ssion to search McKee’s car, there is sone dispute as
to whether he agreed to the search. Nevertheless, Oficer
McCrickard searched the passenger conpartnent of MKee's car and
found in the glove box a pouch containing el even henpostats, a
scal e, two baggi es of marijuana and sone crack cocai ne.

After indictnment, MKee filed a notion to suppress the
evi dence seized fromhis car arguing that he had not consented
to the search and that it was not a search incident to his
arrest. Wiile his case was pending in the Fayette Crcuit
Court, McKee went through five different appointed attorneys.
The first and | ast attorneys to represent MKee filed
suppression notions and the trial court held two hearings on the

i ssue of whether to suppress the evidence taken from McKee’s
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car. After each of the hearings, the trial court overrul ed
McKee’ s suppressi on notion.

Meanwhil e, the third attorney to represent MKee
informed the trial court that McKee wi shed to be eval uated for
ment al conpetency. At defense counsel’s request, the tria
court approved funds for a private nental health professional to
eval uate McKee, report on his conpetency and crim na
responsi bility, and assist the defense in preparing for trial.
After the nental health expert interviewed MKee, defense
counsel informed the trial court that there was no necessity for
a hearing because McKee had been found conpetent. Moreover,
def ense counsel instructed the doctor not to file a witten
eval uation with the court. The Commonweal th questioned the
defense’s ability to waive a conpetency hearing; however, the
trial court ultimately accepted MKee's conditional guilty plea
wi t hout hol ding a conpetency hearing. This appeal followed.

McKee first argues that the trial court inproperly
refused to suppress the evidence seized fromhis car. Wen
McKee was pulled over by Oficer McCrickard, he legally parked
his car so that he could return for it later. He planned to pay
his outstanding fine in order to get out of jail and then return
for the car. At the hearing, there was conflicting testinony
about whet her or not MKee consented to the search of his car.

McKee testified that the officer asked twi ce for permission to



search the car and that he refused both tinmes. However, the
second tinme he was asked, MKee responded that she would do what
she wanted to do anyway. O ficer McCrickard testified that
McKee gave his unequi vocal consent to the search although she
could not recall his exact words.

After the first hearing, the trial court found that,
even if the consent issue was not addressed, the search of
McKee's car was valid as a search incident to his arrest. The
trial court determ ned at the second hearing that the search was
justified by consent based on the fact that both parties
testified that McKee was asked for consent and O ficer
McCrickard testified that he gave consent to have his car
searched. W have previously recognized that police officers
may performwarrantl ess searches of the passenger conpartnent of

a car when the driver is arrested. Comonweal th v. Wod, Ky.

App., 14 S.W3d 557 (1999). In Wod, the warrantl ess search of
a car’s glove conpartnent was upheld after the driver was
stopped for having expired tags and arrested for driving on a
suspended | i cense.

Both the Fourth Amendnent to the United
States Constitution and Section 10 of the
Kent ucky Constitution guarantee the
fundanmental right to be free from
unr easonabl e searches and sei zures, a right
protected by the general rule proscribing
searches not authorized by a valid search
warrant. However, in order to accommpdate
t he exi gencies of police work, a nunber of
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exceptions to the warrant requirenent have
evol ved, including an "incident to arrest”
exception which directs itself at concerns
for the safety of the arresting officer as
wel |l as at the pronpt discovery and
preservation of evidence. dark, supra, and
United States v. Robinson, 414 U. S. 218, 94
S. . 467, 38 L. Ed. 2d 427 (1973).

Practically speaking, the "incident to
arrest"” exception allows for the warrantl ess
search of an arrestee's person and of the
area within his immedi ate control. The
United States Suprene Court defined area of
"inmedi ate control” as "the area fromw thin
which [the arrestee] m ght gain possession
of a weapon or destructible evidence."
Chinel v. California, 395 U. S. 752, 89 S
Ct. 2034, 23 L. Ed. 2d 685 (1969). The
paraneters of the exception were the subject
of further Supreme Court scrutiny in New
York v. Belton, supra, which concluded that
"when a policeman has nmade a | awf ul
custodi al arrest of the occupant of an
aut onobi l e, he may, as a contenpor aneous
incident of that arrest, search the
passenger conpartnent of that autonobile.”
453 U. S. at 460. Applying the rational e of
t hese cases to the facts here, we are
convi nced that the search of Wod's vehicle
fits within this exception to the warrant
requirenment.

Wod at 558. The facts surrounding McKee’'s arrest and the

search of his car are noticeably simlar to the fact pattern in

t he Whod case; consequently, the trial court’s determ nation

that O ficer McCrickard was permtted to search MKee's car
pursuant to his arrest is supported by controlling precedent.
We next turn to McKee’'s assertion that Kentucky

Revi sed Statute (KRS) 504. 100 prohibited the trial court from
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accepting defense counsel’s wai ver of a conpetency hearing on
behal f of McKee. The statute reads as foll ows:

(1) If upon arraignment, or during any stage
of the proceedings, the court has reasonable
grounds to believe the defendant is

i nconpetent to stand trial, the court shal
appoi nt at |east one (1) psychol ogi st or
psychiatrist to exam ne, treat and report on
t he defendant's nmental condition.

(2) The report of the psychol ogi st or
psychi atrist shall state whether or not he
finds the defendant inconpetent to stand
trial. If he finds the defendant is

i nconpetent, the report shall state:

(a) Whether there is a substanti al
probability of his attaining conpetency in
the foreseeable future; and

(b) What type treatnent and what type
treatment facility the exam ner reconmends.

(3) After the filing of a report (or

reports), the court shall hold a hearing to

det erm ne whether or not the defendant is

conpetent to stand trial.
The Kentucky Suprenme Court has previously determ ned “once facts
known to a trial court are sufficient to place a defendant's
conpetence to stand trial in question, the trial court nust hold

an evidentiary hearing to determ ne the question.” MIlIs v.

Conmmonweal th, Ky., 996 S.W2d 473, 486 (1999).

McKee clainms that the trial court entertai ned doubts
about his conpetence; however, the evidence does not support his

assertion. McKee’s third defense counsel advised the court that



McKee wanted an evaluation. Although the trial court entered an
order for an evaluation to be perfornmed, there was no indication
t hat defense counsel hinself believed McKee to be inconpetent
nor had the trial court observed any behavior on MKee' s part
which would lead it to question MKee' s conpetence. In fact,
when McKee’s counsel waived the conpetency hearing, he
specifically stated that the eval uator had found MKee
unquesti onably conpetent.

Al t hough McKee’'s fifth counsel inforned the tria
court that McKee was not being rational with regard to the
Commonweal th’s plea offer, the refusal to consider a plea offer
is not, by itself, an indication of nental inconpetence. This
attorney had no hesitation in filing a second suppressi on notion
with regard to the search of McKee’'s car. Had he seen evidence
that his client | acked the nental capacity to enter a
conditional guilty plea, we are confident that he woul d have
requested a hearing on that issue as well. Further during his
guilty plea colloquy, MKee stated on the record that he was not
suffering fromor being treated for any nental illness or
def ect.

The standard of review in such a case

is, "Wether a reasonable judge, situated as

was the trial court judge whose failure to

conduct an evidentiary hearing is being

revi ewed, should have experienced doubt with

respect to conpetency to stand trial."
WIllianms v. Bordenkircher, 696 F.2d 464, 467




(6th Gr. 1983), cert. denied, 461 U S 916,

103 S. Ct. 1898, 77 L. Ed. 2d 287 (1983).
Mlls at 486. In affirmng the trial court’s acceptance of
MIIs" counsel’s waiver of a conpetency hearing, the Kentucky
Suprene Court found that “it is clear fromtherecord that the
trial judge did not order the psychiatric exam nation due to a
belief that there were reasonabl e grounds to question MIIs'
conpetency to stand trial. Rather, the trial court nerely
ordered the exam nation out of expediency in response to MIIs
notice of Novenber 7, 1995.” 1d.

McKee cites the nore recent decision in Thonpson v.

Commonweal th, Ky., 56 S.W3d 406 (2001) wherein the Kentucky

Suprenme Court remanded a case for a conpetency hearing after
def ense counsel had wai ved such a hearing as a matter of
strategy. In Thonpson, the Court reasoned that the tria
court’s order for the evaluation “noted its concerns about
Thonpson's nental state
The "probl ens" brought to the Court's
attention ... include possible serious and
chronic nental illnesses, neurol ogica
probl ens which may be organic in nature, and
the presence of a nmental condition which nay
affect defendant's ability to perceive and
interpret information provided to him by
counsel .
Order, 86-CR-033 at 1 (Lyon Circuit Court entered Cct. 25,

1994).” |1d. at 407-408. The MIIls Court specifically



contrasted the facts underlying its reasoning in Thonpson with

those in MIIls as foll ows:

In MIls, the trial court ordered a

psychi atric evaluation in response to notice
filed by the defense that it intended to

i ntroduce evidence concerni ng nent al

il ness, insanity, or nental defect. Id. at
485. But there was no behavi or exhibited by
MIlls in court, or information provided to

t he court by counsel or other sources, that
shoul d have caused the trial court to
experience doubt as to MIIs' conpetence to
stand trial. |d. at 486. In the case at bar,
the trial court's own order establishes the
sufficiency of the trial judge' s |evel of
doubt as to Thonpson's conpetence to pl ead

guil ty.

Thonpson at 408. The trial court which ordered MKee's
conpet ency eval uati on was operating under a set of circunstances

nore anal ogous to those found in MIls. W are persuaded by the

Commonweal th’ s argunent that a reasonable trial judge would not
have experienced doubts about MKee’'s conpetence; therefore, KRS
504. 100(3) did not nandate a conpetency hearing.

For the foregoing reasons, the judgnent of the Fayette
Circuit Court is affirned.
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