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BEFORE: PAI SLEY AND TACKETT, JUDGES; AND HUDDLESTON, SEN OR
JUDGE. !

PAI SLEY, JUDGE. This is an appeal froma sumrary judgnent
entered by the Carter Grcuit Court in an action relating to an

al | eged breach of warranty. For the reasons stated hereafter,

we affirm

! Seni or Judge Joseph R Huddl eston sitting as Special Judge by assignment of
the Chief Justice pursuant to Section 110(5)(b) of the Kentucky Constitution
and KRS 21.580.



The pertinent facts were well stated in a rel ated

opi nion rendered by this court on August 25, 2000,

1999- CA- 001804- MR. W adopt that description of the facts as

foll ows:

i n Appeal

The controlling facts of the case are
general ly uncontested. M. WIIians purchased
t hree used Vol vo dunp trucks from CR Truck Sal es
on May 14, 1997. The trucks had been previously
owned by Morris Trucking Co. of West Virginia,
after which they were repossessed by a finance
conpany and | ater purchased by CR Truck Sal es.
CR Truck Sales is not an authorized deal er of
Vol vo Trucks, nor did Volvo North Anerica play a
role in the sale of these trucks. At the tine of
purchase, M. WIlIlianms signed two purchase
agreenents and two invoices regarding the sale.
Both stated clearly and conspicuously that the
vehi cl es were being sold without warranty: *Al
trucks sold as is. No warranty of any kind by CR
Truck Sales.” M. WIllians admts his signature

appears on all four docunents.

Approximately six nonths later, two of the
trucks experienced broken axl e housi ngs which
required extensive repairs. At this time, both

trucks were within the tine and m | eage

limtations of the Volvo manufacturer’s warranty.
M. WIlians presented the trucks for repair to
CR Truck Sal es, who clained no obligation under
the warranty. The repairs were also presented to
Vol vo North America under the manufacturer’s
warranty; Volvo clained that no warranty coverage

woul d be extended.

M. WIllianms initiated this action agai nst
both CR Truck Sal es and Volvo North Anmerica for
breach of warranty. WIIlians asserted a cl ai m of
fraud against CR Truck Sales, claimng that CR
Truck Sales m srepresented to himthat the Vol vo
manuf acturer’s warranty woul d be extended to his
trucks. He also asserted a claimof breach of
contract against CR Truck Sales that, if no
warranty was extended, they breached an ora
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contract to do so. Furthernore, M. WIIlians

al so brought a claimof breach of warranty

agai nst Volvo North Anmerica for failure to cover

repairs under the express warranty. The | ower
court granted sunmary judgnment in favor of both
def endant s.
This court affirmed the trial court’s entry of summary judgnent
in favor of CR Truck Sales but vacated the award of summary
judgnment in favor of Volvo, finding that the trial court erred
by determning that there was no privity of contract between
appel l ant and Volvo. On remand, the trial court found that
there was no genuine issue of material fact as to whether
appel | ant caused the vehicles’ failure through m suse, thereby
rendering the vehicles ineligible for repairs under Volvo's
express warranty. The court therefore entered sunmary judgnent
in favor of Volvo and dism ssed the action. This appea
f ol | owed.

First, appellant contends that the trial court erred
by entering summary judgnment for Volvo as to the issue of
whet her he had overl oaded or m sused the vehicles. W disagree.

The Vol vo truck warranty included the foll ow ng

excl usi ons:

1. DAMAGES: Damages due to accidents, m suse,
negl i gence, i nproper operations, storage or
transport, operation at excessive speeds,
| oadi ng beyond the factory rated | oad
capacity, and inproper or insufficient

mai nt enance services are not covered. Damages
due to failure to follow Vol vo GV Heavy Truck




Cor poration service procedures are considered
damages due to i nproper mai ntenance services.

2. APPLI CATI ON: The responsibility of supplying
the correct application or specification
information on a vehicle sold to the custoner
bel ongs to the selling |location. Vehicle
appl i cation problens, including but not
limted to, replacenent of incorrect axle or
transm ssion gear ratios, failures of
conponent parts of vehicles being operated in
excess of factory rated | oad capacities, or
the use of a vehicle for a purpose for which
it was not intended are not covered.
(Enphasi s added.)

Thus, the warranty itself excluded coverage of vehicle damage
which resulted fromloading a truck beyond its “factory rated
| oad capacity.”

Here, it is undisputed that each truck had a factory
rated | oad capacity of 75,800 pounds, including the weight of
the truck itself and the |load carried therein. The record
showed that the trucks’ original owner overl oaded the vehicles
with such frequency that, after a point, Volvo refused to nmake
further warranty repairs. Moreover, not only did appellant
admt that he regularly carried |loads in excess of 75,800
pounds, but his own records established that during the six
nonths prior to the failure of the axle housings, the trucks
haul ed nore than 1,100 | oads whi ch exceeded the all owabl e
capacity, frequently by as nuch as 50,000 pounds. Further, each
of the three witnesses who testified by deposition regarding the

cause of the axle failures concluded that the damages resulted



fromthe routine overloading of the vehicles, and there is
nothing in the record to suggest that appellant coul d adduce any
affirmative evidence during a trial to rebut that conclusion or
to show that a genuine issue of material fact existed as to
causation. That being so, it is clear that the trial court did
not err by finding that there was no genui ne issue of materi al
fact as to this issue.

Appel | ant next contends that the trial court erred by
failing to find that a genuine issue of material fact existed as
to whet her Vol vo reasonably shoul d have foreseen that the trucks
woul d be m sused and, if so, whether Volvo failed to adequately
warn owners regarding the dangers of such m suse. This
contention clearly lacks nerit, as “the econom c | oss doctrine
bars recovery in tort” for economc |osses relating to a
product’s failure where, as here, there is not the “kind of harm
agai nst which public policy requires manufacturers to protect,

i ndependent of any contractual obligation.” East R ver

Steanship Corp. v. Transanerica Del aval, 476 U S. 858, 866, 106

S.C. 2295, 2300, 90 L.Ed.2d 865 (1986). See also Mller’s

Bottled Gas, Inc. v. Borg-Warner Corp., 955 F.2d 1043, 1050 (6'"

Cr. 1992); MCracken County School Board v. Hoover Universal,

Inc., 1994 WL 1248581 (WD. Ky. 1994). Instead, damages were

limted to only those which were recoverabl e under the terns of

the warranty.



Next, appellant in essence contends that the tria
court erred by failing to conclude that the factory rated | oad
capacity limtation should not be enforced as it was
unconsci onabl e for Volvo “to sell coal trucks in a market in
whi ch they’ re al ways overl oaded according to the Appellee’s
cl ai med standards.” However, given the conplete absence of any
evi dence to show that Vol vo either conceal ed evidence as to the
trucks’ weight limtations or otherwise failed to revea
pertinent information about the trucks’ capacities, it cannot be
said that Volvo acted unconscionably by selling trucks which did
not neet the needs of the vehicles subsequent purchasers.

Finally, appellant contends that the trial court erred
by enforcing warranty provisions which purported to limt or
I i qui dat e damages, thereby causing the warranty to fail as to
its essential purpose. However, it is clear that Volvo and the
trucks’ original purchaser, as well as appellant in his capacity
as a subsequent purchaser who had privity of contract with
Vol vo, agreed to the various terns of the trucks’ warranties.

In addition to the specific exclusions quoted above, those terns
limted purchasers’ renedies in pertinent part as foll ows:

In no event shall Volvo GV Heavy Truck

Corporation or its dealers be liable for special

or consequential damages, including | oss of

i ncone, downtine expenses and any ot her

commerci al | osses, unless expressly provided

otherwise in this warranty. The buyer’s renedy is
limted to repair or replacenent of the part or
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conmponent which is determ ned defective in normnal
use. The truck warranty certificate contains the
sol e and exclusive warranty for Vol vo trucks.

This warranty is expressly in lieu of all other
warranties and representati ons, expressed or
inplied including, but not [imted to, inplied
warranty of nerchantability or fitness for a
parti cul ar purpose.

No paynent or other conpensation will be nmade for

consequential, indirect, or incidental expenses

or damages of any ki nd.
As the warranties specifically provided that appellant’s renedy
was |imted to the "repair or replacenent” of parts or
conponents determined to be defective in normal use, appell ant
was not entitled to be reinbursed for any attenpted repairs
which fell outside the terns of the warranty. Hence, the court

did not err in this regard.

The court’s summary judgnment is affirned.
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