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BEFORE: BUCKI NGHAM McANULTY, and PAI SLEY, JUDGES.
BUCKI NGHAM JUDGE: Keith Gaines appeals froma judgnent of the
Fayette Circuit Court disposing of issues in a dissolution of
marri age action between himand Rhonda Northcutt Gaines. The
central issues involve the disposition of marital property and
the award of child support. W affirmin part, vacate in part,
and remand.

Kei th and Rhonda were married on August 23, 1986.

Their first child is naned Megan, and she was born on



Decenber 11, 1989. Megan has spina-bifida and is confined to a
wheel chair. Keith and Rhonda al so have a son, Travis, who was
born on January 13, 1995. The parties separated on January 2,
2001, and a final decree of dissolution disposing of all issues
was entered by the Fayette Circuit Court on May 23, 2002. Keith
represented hinself in the circuit court, and he represents
hi nsel f before this court.

Keith was enpl oyed as a police officer for the
Lexi ngt on- Fayette Urban County Governnent, Division of Police,
and was enployed in that capacity for approximtely seven and
one-half years prior to the entry of the decree. He was paid at
the rate of $16.00 per hour, which conputed to $41,280 annually
or $3,440 per nmonth. Rhonda was a regi stered nurse enpl oyed at
t he Spine & Brain Neurosurgical Center in Lexington and was paid
at the rate of $20.00 per hour. She naintained this enpl oynent
for approximately four and one-half years prior to the entry of
the decree, and she worked 29 hours per week. Based on those
hours, her income was $2, 797.50 per nonth. The court found that
Rhonda wor ked reduced hours to nmake herself available to attend
to Megan’ s speci al needs.

The court awarded joint custody of the children, ages
twel ve and seven at the tinme of the decree, to the parties. The
decree noted that the parties were in agreenent as to tine-

sharing with the children based on their respective work
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schedul es, and it ordered the parties to continue to agree on
time-sharing. Keith asserts that the children spend 40% 50% of
the time wwth him but Rhonda asserts that the children stay
with Keith approximately 35% of the tine. The decree also
provided that Keith shall continue to provide health and nedi cal
i nsurance coverage for the children through his enpl oynent and
that the parties shall share equally any unrei nbursed or
extraordi nary nedi cal expenses of the children. Based on
Keith's incone of $3,440 per nonth and Rhonda’s i ncone of

$2, 797.50 per nonth, and considering the anmount of $300 per
nmonth for child care, the court awarded Rhonda child support
fromKeith in the amount of $706.48 per nonth.

In addition to resolving i ssues concerning the
children, the court also divided the marital property. The
parties owned a marital residence in Lexington with a stipul ated
val ue of $126,500. There were two nortgages on the residence
that reflected a total indebtedness of $76,382.16. Keith had a
pension plan in connection wth his enploynent, and it was
val ued at $26,885.11. Keith also had a deferred conpensation
pl an val ued at $2,571.13. Additionally, there were two
autonobiles, firearns, a Beanie Baby collection, and several
credit card debts.

The court awarded Keith his pension plan, his deferred

conmpensation plan, a Jeep, firearns, and the Beani e Baby



collection. The court awarded Rhonda the marital residence and
an autonobile. The court assigned the two nortgage debts on the
resi dence to Rhonda and divided the credit card debts. The
court al so awarded each party “such other personal property as
currently in their respective possessions.” The net
distribution of the marital estate to Rhonda was $50, 110. 85, and
the net distribution of the marital estate to Keith was
$30,696.24. In other words, Rhonda was awarded nearly $20, 000
nmore in marital property than Keith. Following the entry of the
final decree, Keith appeal ed.

Keith rai ses several argunents in his appeal. First,
he contends that the circuit court erred in the distribution of
the marital property. The court was required to divide the
marital property in just proportions after considering al
rel evant factors. KRS' 403.190(1). Also, the court was vested
with wide discretion in the division of the marital property.

Johnson v. Johnson, Ky. App., 564 S.W2d 221, 222 (1978).

Further, “[t]his court may not disturb the findings of the tria
court in a case involving dissolution of marriage unl ess those

findings are clearly erroneous.” 1d., citing Adans v. Adans,

Ky., 412 S.W2d 857 (1967).
Keith asserts that the circuit court erred in treating

his pension plan as a distributive share of nmarital property.

! Kentucky Revised Statutes.



He conpares his police and firefighter’'s retirenment plan to the
school teachers’ retirenent plan. Hi s argunent is wthout
merit.

This i ssue was addressed by this court in Gidewell v.

didewell, Ky. App., 859 S W2d 675 (1993). In that case, after
t aki ng notice of the fact that the | egislature specifically did
not include an exenption for the police and firefighter’s
retirement plan simlar to the one contained in KRS 161. 700 for
the school teachers’ retirenment plan, this court concluded that
the police and firefighter’s pension was properly classified as
marital property. Id. at 678.

Keith al so contends that, if the court takes the
position that his pension fund is to be considered marital
property, then Rhonda’s anticipated social security benefits
shoul d al so be considered marital property. In support of his

argurment, Keith cites G-oss v. Goss, Ky. App., 8 S.W3d 56

(1999). In connection with this argunent, Keith maintains that,
by virtue of his participation in the police and firefighter’s
retirement plan, he will not have social security benefits.

H s argunments fail for two reasons. First, the G oss

case i s distinguishable fromthis case in that in G oss the

court concluded only that non-prospective social security
benefits nay be considered in the division of marital property.

Id. at 58. Second, it appears evident that Keith partici pates
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in the social security program Under the policy statenent
established in KRS 61.410, public enployees participate in
social security. This includes public enployees who participate
in aretirement system except for those covered by KRS 161. 220-
710 (the teachers’ retirenent plan). W neither find, nor has
Keith cited to, any statute that exenpts police officers covered
by the police and firefighter’s retirenent plan from
participating in social security. Furthernore, a review of the
evi dence concerning the deductions taken fromKeith's pay
denonstrates that he continues to pay FI CA out of his salary.
Therefore, Keith's argunent that Rhonda s prospective socia
security benefits should be considered marital property fails.

Keith al so maintains that his pension should not be
considered marital property because his interest is not vested.
In fact, Keith has a vested interest in his contributions. See
KRS 67A.610. Thus, he would, at a mininum be entitled to
receive a refund of the contributions made into the fund in the
event he did not remain enployed until his pension rights fully
mat ured. See KRS 67A.500(1).

Next, Keith argues that the circuit court erred when
it found that the division of property resulted in only a $6, 000
di fference between the property awarded to himand the property
awarded to Rhonda. W agree with Keith. 1In fact, even Rhonda’s

brief reveals that the difference in the anbunt awarded is



nearly $20,000. W conclude that the trial court clearly erred
inthis regard. Had the trial court understood that its
division of the marital property resulted in a difference of
$20, 000 rather than $6,000, it nmight have divided the property
in adifferent manner. W vacate the division of marital
property and remand the matter for reconsideration by the court
after giving proper consideration to the difference in the
amount s awar ded.

Keith al so argues that the trial court erred in
failing to val ue the househol d furnishings awarded to Rhonda by
agreenment in the division of marital property. Further, he
mai ntains that the trial court failed to consider a |oan
i ndebt edness agai nst an insurance policy. Rhonda did not
address either of these issues in her brief. However, at tria
she relied on the fact that neither were included in a joint
trial disclosure form

Apparently, Rhonda ended up wth all househol d
furni shings, either by agreenent or otherw se. Presunmably,
these itens have sone val ue, although no val ue was assi gned by
the court in the division of the marital property. Wile it is
true that the household furnishings are not listed in the joint
trial disclosure form Keith did raise the issue at trial. W
concl ude that the househol d furnishings should be assigned a

val ue to be considered in the disposition of marital property on
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remand. Further, if there is a marital debt against an
i nsurance policy, the court should determ ne whether the debt is
marital property and assign it to the proper party.

Keith’ s final argunents relate to the child support
award of $706.48 per nonth to Rhonda. Keith's first argunment in
this regard is that the trial court erred by not deviating from
the child support guidelines because the children spend 40% 50%
of the time with him Rhonda clains that the children spend
only an average of about 35% of the tine with Keith.

Quidelines for setting child support are contained in
KRS 403.212. The trial court may deviate fromthe guidelines
upon making a finding that their application would be unjust or

i nappropriate. Downing v. Downing, Ky. App., 45 S.W3d 449, 454

(2001). See al so KRS 403.211(2). The Downi ng case al so states
that trial courts are given broad discretion in considering a
parent’s assets and in setting the appropriate anmount of child
support. 1d. Finally, the court in Downing noted that “[a]s
long as the trial court’s discretion conports with the
gui delines, or any deviation is adequately justified in witing,
this Court will not disturb the trial court’s ruling in this
regard.” 1d.

Wiile the court in the case sub judice had the
di scretion to consider the tine-sharing evidence as possible

grounds for deviating fromthe guidelines, it was also free to
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reach the conclusion that this circunmstance al one, when wei ghed
wth other facts in the case, sinply did not warrant a devi ati on
fromthe guidelines. Thus, we conclude that the trial court did
not abuse its discretion in declining to deviate fromthe

gui del i nes.

Finally, Keith argues that the trial court inproperly
cal cul ated child support because it did not determ ne that
Rhonda was vol untarily underenpl oyed. He asserts that the court
based his child support obligation on Rhonda working only 29
hours a week. He contends that her inconme should have been
conput ed based on her earning potential and not the 29 hours per
week she was working. On the other hand, Rhonda maintai ned that
t he circunstances i nposed by Meagan’s condition, including
coordinating with home health care providers and seeing that she
was taken to her nmany nedi cal appointnents, precluded her from
seeking further enploynment. By conputing child support based on
Rhonda’ s i ncome fromthe 29 hours per week, the court obviously
rejected Keith's argunent that Rhonda was voluntarily
under enpl oyed.

KRS 403.212(2)(d) provides that child support shall be
calcul ated on a determ nation of potential inconme where a parent
is voluntarily unenpl oyed or underenpl oyed. The statute al so
provi des for exceptions. 1d. Gven the conflicting evidence

concer ni ng whet her Rhonda was vol untarily underenpl oyed, we
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conclude the trial court did not abuse its discretion in
concl udi ng that she was not.
The judgnent of the Fayette Circuit Court is affirned
in part, vacated in part, and remanded for further proceedings.
PAI SLEY, JUDGE, CONCURS
McANULTY, JUDGE, CONCURS | N PART AND DI SSENTS | N PART.
McANULTY, JUDGE, DI SSENTI NG | N PART AND CONCURRI NG I N
PART: The disparity in marital property in favor of Appellee by
ei ther $20, 000 or $6,000 in ny opinion conports with the tria
court’s discretion to divide in “just proportions.” KRS

403.190(1); Russell v. Russell, Ky. App., 878 S.wW2d 24, 25

(1994); MCGowan v. MGowan, Ky. App., 663 S.W2d 219, 223

(1983).

Rhonda received the equity in the marital honme and two
nort gages. She al so received a vehicle and household furniture.
Keith was awarded his pension, deferred conpensation, a car, his
guns and the Beani e Baby collection. Now upon remand he could
recei ve approximately $10,000 fromthe over encunbered marital
resi dence. Perhaps upon val uing the personal property the tria
court mght award all of the useable furniture fromthe basenent
or attic and assign sone inflated value in order acconplish a
fairer division.

Fromthis portion of the majority’s opinion,

respectfully dissent.
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