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BEFORE: PAI SLEY AND TACKETT, JUDGES; AND HUDDLESTON, SENI OR
JUDGE. !

PAI SLEY, JUDGE. This is an appeal from an order entered by the

Greenup CGircuit Court dismssing appellant’s tort action. For

! Seni or Judge Joseph R Huddl eston sitting as Special Judge by assignment of
the Chief Justice pursuant to Section 110(5)(b) of the Kentucky Constitution
and KRS 21.580. This opinion was prepared and concurred in prior to the
expiration of the Special Judge assignnent on Novenber 25, 2003.



t he reasons stated hereafter, we reverse and remand for further
pr oceedi ngs.

Appel I ant David Bentley was injured as a result of a
col l'ision which occurred while he was riding in a vehicle driven
by hi s unemanci pated m nor daughter, appell ee Megan Bentl ey, who
evidently was at fault in the collision. It is undisputed that
Megan resided with both parents and that the vehicle was insured
by her nother, to mninmumstatutory limts, through appellee
Anmerican International South |Insurance Conpany (Al G .

Sone fifteen nonths after the collision David filed a
conpl ai nt agai nst Megan and Al G alleging that as a direct and
proxi mate result of Megan s negligence, he had incurred
per manent disfigurenment as well as past and future nedical
expenses, pain and suffering, |ost wages, and inpaired ability
to earn incone. David asserted that Al G had erroneously relied
on abol i shed Kentucky case | aw and doctrine in refusing to
provide himw th “one penny” of insurance coverage. The trial
court ultimtely agreed wwth Al G and di sm ssed the action,

hol di ng that under Thonpson v. Thonpson, Ky., 264 S.W2d 667

(1954), David was precluded from coverage because “a parent
cannot maintain an action for tort against a mnor child.” This
appeal foll owed.

The concerns which traditionally justified the

doctrine that parents and unenanci pated mi nor children nmay not
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sue one another in tort were set out in Thurman v. Etherton,

Ky., 459 S.W2d 402, 403 (1970), as foll ows:

“(1) Public interest in maintaining famly
harnmony and tranquility.

(2) Maintenance of parental authority and
di sci pli ne.

(3) Prevention of fraud and col | usion.

(4) Preservation of equal distribution of the
fam |y exchequer.

(5) Avoi dance of useless litigation in that the
parent may, in the event of the death of the child,
i nherit any noney which the child may have recovered
fromthe parent.

(6) Prevention of assertion of stale clains of
mnors on their reaching majority.”

(Gtation omtted.) However, in Harlan National Bank v. G oss,

Ky., 346 S.W2d 482, 484 (1961), Kentucky’s highest court

recogni zed t hat because public policy concerns regarding the

di sruption of famly relationships becone noot if an injured
child dies, “the adm nistrator of a deceased infant’s estate has
a cause of action against its parent for wongful death caused
by the latter’s negligence.” Simlarly, in Thurman, 459 S. W 2d
402, the court held that the doctrine of parental inmmunity did
not bar an action by unemanci pated mnors to recover danages
fromtheir father’s estate for the personal injuries which they
sustained in the collision which resulted in their father’s

deat h.



Next, in Rigdon v. Rigdon, Ky., 465 S.W2d 921 (1970),

Kent ucky’ s hi ghest court considered a situation in which a young
child was severely and permanently injured when his nother’s
vehicle collided with another. The court summari zed the history
of famly immunity, stating:

In matters concerning property, causes of
action seem always to have been fully recognized
on the part of either parent or child. However,
beginning with Hewett v. CGeorge, 68 Mss. 703, 9
So. 885, in 1891, the Anmerican courts have
adopted a general rule refusing to allow actions
bet ween parent and child for personal torts.

Not wi t hst andi ng t he Kentucky Married Woman’' s
Act of 1897, KRS 404.020, until about 1953 this
court followed the rule of famly imunity.

In 1953, this court started to chisel away
at the famly immunity rule by permtting the
wife to sue the husband in tort for negligent
operation of an autonobile.

In 1961, the rule received another blow in
Harl an National Bank v. Goss, Ky., 346 S.W2d
482, uphol ding the right of the personal
representative of a deceased child to sue the
parent of that child to recover damages resulting
fromthe negligence of the parent.

More recently in Thurman v. Etherton, Ky.,
459 S.W2d 402 . . ., the rule was further eroded
by this court’s hol ding that an unenmanci pat ed
child could sue the estate of a deceased parent
intort.

Qur early cases justify the common |aw rule
of famly imunity on the theory that (1) the
“donestic peace and felicity” are pronoted, (2)
its abrogation woul d open the door to “fraudul ent



and fictitious clainms,” and (3) the rule of
“stare decisis” applies.

In the light of nodern social and economnic
conditions, the reasons for the rule no | onger
outweigh the justifications favoring its
abr ogati on.

465 S.W2d at 922-23 (citations omtted). After considering the
argunments regarding the parental immunity rule and “the obvi ous
t endency of our recent cases to erode the rule,” the Rigdon
court abrogated the rul e except

(1) where the negligent act relied on for a
recovery involves the reasonabl e exerci se of
parental authority over the child, and (2) where
the all eged negligent act involves the exercise
of ordinary parental discretion with respect to
provisions for the care and necessities of the
chi |l d.

Id. at 923.

Next, in Bishop v. Allstate Insurance Co., Ky., 623

S.W2d 865 (1981), the suprene court found that famly nmenber
excl usion clauses in autonobile insurance policies were void and
unenforceable to the extent they elimnated the mninumtort
liability coverage required by the Motor Vehicle Reparations Act

(MVRA). The holding in Bishop was expanded in Lewis v. Wst

Aneri can I nsurance Co., Ky., 927 S.W2d 829 (1996), wherein the

supreme court invalidated an autonobile liability policy which,
al t hough purchased to include additional liability coverage,
limted coverage to the m nimum statutory anmount whenever the

i njured person was the naned insured or the naned insured’s
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fam ly menber. The court objected to the fact that the

excl usi on provided no practical nethod by which famly nenbers
could nodify their activities in order to avoid exposure to the
risks of riding with persons who were uninsured as to them as
well as to the fact that since notor vehicle insurance policies
are largely contracts of adhesion, there was no practical way
under the policy for the insured to avoid exposure to risk
despite purchasing and reasonably expecting additional liability
coverage. The court stated:

The over inclusiveness of the famly
excl usion clause is socially destructive and
corrosive to our citizenry's confidence in our
system of justice. The famly exclusion operates
to bar all valid clains of injured famly nenbers
in order to preclude the possibility of
col lusion. W cannot | ock our Commonwealth’s
court house doors to the many who are injured and
mai med because of a suspicion that a few nenbers
of this class m ght advance an exaggerated clai m

Wthout fraud or collusion as a basis for
the famly exclusion, there is no reason to
exclude famly nmenbers fromthe full benefits of
aliability insurance policy.

In Bishop v. Allstate Ins. Co., Ky., 623
S.W2d 865 (1981), we took the first step toward
determining fam |y exclusion clauses violate
public policy. W found that a fam |y excl usion
provi sion which conpletely excluded liability
coverage was invalid to the extent it diluted or
elimnated the mnimumtort liability coverage
required by law. W canme to this conclusion
because the Mdtor Vehicle Reparations Act
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mandat es paynment of tort liability for persona
injuries and property damage. Prior to the

enact nent of the MVRA, we upheld famly excl usion
provi sions in insurance contracts. “However,
when the legislature stated the policy behind the
MVRA and set forth its requirenents it specified
no exclusions from m ni mum coverage.” Bishop at
866.

Because neither our Constitution or statutes
address fam |y exclusions, we turn to the
decisions of this court to determ ne the public
policy of our Comonwealth. The fair
conpensation for injuries received by innocent
victinms of another’s negligence is the
controlling policy consideration underlying both
our abrogation of intrafamly inmunities and the
doctrine of reasonabl e expectations. Famly
exclusions are injurious to a substantial segnent
of the citizens of our Commonweal th. They deny
injured persons the ability to rely upon the
i nsurance coverage purchased by the policyhol der.
As a result, seriously injured accident victins
will suffer financial hardship if famly
excl usion clauses are validated. Al nost every
menber of the public is potentially a nenber of
this excluded class. The exclusion is overly
broad, based upon surm se, and agai nst the public
good.

It is time for us to take the next | ogica
step from Bi shop. Thus, we hold that famly
exclusion provisions in liability insurance
contracts violate the public policy of this
Conmmonweal th and are unenforceable. Accordingly,

cases which uphold the validity of the
fan1|y excl usi on are overrul ed.

927 S.W2d at 834-36 (enphasis added).
Al t hough our courts have never specifically overrul ed
Thonpson, in the years since its 1954 rendition public policy

clearly has evolved in ways which abrogate the principles
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underlying the famly tort imunity rules. As noted above,
since 1954 our courts have discarded tort liability Iimtations
pertaining to parents’ actions against their deceased children' s
estates, children’ s actions against their deceased parents’
estates, injured children’s actions against their living parents
pertaining to notor vehicle accidents, and famly nmenber
exclusion provisions in autonobile liability policies. Cearly,
Thonpson is no longer in line with the case |aw and public
policy considerations which have devel oped over the years.

Mor eover, Thonpson’s viability nmust be considered in
light of the Kentucky General Assenbly’s 1974 enactnent of the
MVRA, which clearly and unequivocally is intended to pronote
aut onobi l e i nsurance reform by requiring “owners, registrants
and operators of notor vehicles in the Commonwealth to procure
i nsurance covering basic reparation benefits and legal liability
ari sing out of ownership, operation or use of such notor
vehicles.” KRS 304.39.010(1). “Every person” who suffers a
loss frominjury arising out of a notor vehicle's nmai ntenance or
use in Kentucky has a right to receive basic reparation benefits
(BRB) unless he or she has rejected that limtation upon tort
rights. KRS 304.39-030(1). Such BRB “shall be paid w thout
regard to fault,” and “without regard to inmunity fromliability

or suit which mght otherwi se be applicable.” KRS 304.39-040(1)



and (2). Finally, required mninumtort liability insurance
anounts are specified in KRS 304.39-110(1).

Here, the insurance policy in question provided the
requi red m ni mum anounts of BRB and tort liability coverage. It
is clear, in |light of subsequent |egislation and case |aw, that
Thonpson is no | onger good |aw, at |east insofar as it would
preclude a parent from suing an unemanci pated minor child in
tort for damages up to the statutorily required m ni num anounts
of BRB and tort liability coverage, as the |egislature’'s
adoption of the MWWRA and mininumtort liability insurance
requi renents conpels a finding that there can be no authorized

excl usions from m ni rum coverage. See Bishop, supra, and Lew s,

supra. That being so, it is clear that the trial court erred by
determ ning that pursuant to Thonpson, David Bentley was not
entitled to the benefit of the mninmuminsurance coverage
required by the statute and provided by the policy which was in
effect at the tinme of the collision.

The court’s order is reversed and this matter is
remanded for further proceedings consistent with the views
stated herein.

ALL CONCUR
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