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BARBER, JUDGE: Appellant Janes F. Cay, Jr. (“Clay”), appeals
froma judgnent in a mal practice action. That judgnent held
that the decision in a disciplinary case barred relitigation of
the i ssue of whether Cay had acted as a reasonably prudent
attorney with regard to Kathy Duvall’s case. |In that action
Clay was required to conpensate Duvall for benefits she

all egedly lost due to Cay’'s msconduct, and Duvall’'s attorney’s
fees. Duvall’s attorney, Appellee Wiite, is a party before this

Court arguing that the award of attorneys fees was proper.



Clay is an attorney who was retained by Duvall to seek
wor ker’ s conpensation benefits on her behalf. Cay asserts that
at the tinme he was retained, Duvall did not informhimthat her
reconsi deration of an adverse determi nation in the worker’s
conpensati on case had previously been rendered, or that the tine
for appealing that decision had expired.

The record shows that C ay received a copy of the
reconsi deration notice, and forwarded it to Duvall. He took no
further action on her behalf on that matter for a year. day
asserts that on a |later date, Duvall requested that C ay provide
her with a notion for belated hearing in the conpensation
action. He clains that he provided her with one, but she did
not file it. Duvall argues that the notion contained fal se
statenments, and asserts that she refused to sign it on that
ground. It is uncontroverted that Cay did not request a
hearing for Duvall on her cl aimns.

The Kentucky Suprenme Court held, in KBA v. day, Ky.,

932 S.W2d 369 (1996), that Cay’ s inaction warranted discipline
due to his failure to act wth reasonable diligence in the
representation of his client; for msrepresenting the status of
his client’s case, and for engaging in dishonest conduct with
regard to Duvall’s social security claim \When Duvall requested
a hearing before a special judge, the special judge relied upon

t he published disciplinary action to find Cay negligent. The
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speci al judge awarded Duval |l damages for her |loss of disability
benefits under the Wrker’s Conpensation and Soci al Security
Acts. The special judge al so awarded Duvall her attorney’ s fees
for prosecuting the action against C ay.

Clay asserts that the special judge s reliance on the
di sciplinary action as res judicata with regard to the issue of
| egal negligence is msplaced. A court may properly bar
relitigation of issues which have been decided on the nmerits in
an earlier action which raised the sane clains Godbey v.

University Hosp. O Al bert B. Chandl er Medical Center, Inc., Ky.

App., 975 S.W2d 10, 105 (1998). If the parties to both actions
are the sane, the bar is ternmed res judicata. |If the parties
are different, then just the particular issues actually
l[itigated are barred under the doctrine of collateral estoppel.
Id. Al though Duvall was a conplaining witness in the action
brought by the Bar Association, she was not the plaintiff in
that action. The question of whether Cay was negligent or
acted inproperly was actually litigated on the nerits in the KBA
case and was expressly discussed in the published opinion. For
this reason, relitigation of those issues is barred as a matter

of law. Napier v. Jones, Ky. App., 925 S.W2d 193, 195 (1996).

W affirmthe trial court’s reliance on the earlier case as

havi ng adj udi cated the issue of professional negligence.



Cl ay argues that he was not provided notice of the
trial against himin which the underlying judgnent appeal ed from
was rendered. Clay argues that the order he received nerely set
a hearing, not a trial date. The notion at issue contains
| anguage showing that it is a notion for default judgnent,
summary judgnent, or a prehearing order. The notion and
supporting nmenmorandum were sufficient to have given Cay notice
of the purpose of the hearing. Cay does not deny receipt of
the notion and supporting nenorandum Receipt of this docunent
clearly provided adequate notice of the purpose of the hearing.
Clay did not attend the hearing, and judgnent was rendered
agai nst him

Cl ay asserts that the fact that the special judge
conducted a trial on the date set for hearing on the notion for
default judgnent or summary judgnent was a violation of law. A
review of the record shows that the order Clay received was an
order setting a hearing on a notion for default judgnent or
summary judgnent. Clay did not attend the hearing, or provide
evi dence supporting any defense he may have had to the clains
against him The trial court held a bench trial on that date,
and a default judgnent was entered. No grounds sufficient to
warrant setting aside of this judgnment have been shown by d ay.

Clay also clains error in rendition of the judgnent

agai nst hi m because he had requested a jury trial, and the trial
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court conducted a bench trial. Were the defendant does not
appear and defend in an action after sufficient notice, the
trial court may conduct a bench trial and enter a judgnent.

Bench trials are permtted by law. Cole v. Glvin, Ky. App., 59

S.W3d 468, 472 (2001).

C ay argues that Duvall’s proof of damages before the
speci al judge was i nadequate, and should not have forned the
basis of a damage award. The record shows that Duvall’s claim
for damages was supported by docunentation. \Wiere a party shows
proof of damages, and provi des evidence from whi ch damages may
be ascertai ned, such proof and evidence is sufficient to support

a damage award. Newsone v. Billips, Ky. App., 671 S.W2d 252,

254 (1984). day has not shown that this award is properly
reversible. Simlarly, Cay' s request that the attorney fee
award be reversed for |lack of proof or for being excessive is
unsupported by the evidence. Cay asserts that the attorney
fees awarded Appel |l ant Wiite were excessive, and that Wite's
work did not warrant the fees clainmed. The record does not
contain a showing that Wite s fees were excessive such that the
fee award shoul d be set aside.

After the default judgnment was rendered agai nst him
Clay filed a CR 59 “Mdtion for Relief” in the Boyle Grcuit
Court. That notion was set for hearing in Boyle County, where

the judge had al ready recused hinself, rather than in Mdi son
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County where the special judge sat, and where all proceedings in
the case had been heard. The special judge took the notion and
the response filed by Duvall under subm ssion, and rendered its
deci sion without a hearing after several nonths. C ay objects
to the failure of the trial court to conduct a hearing prior to
rendering its decision on the notion for newtrial. Cay has
not cited authority which would deny the special judge the right
to render a decision without hearing. A trial court has

di scretion to issue a ruling on a notion for newtrial. Collins

v. Commonweal th, Ky., 951 S.W2d 569, 576 (1997). Such a ruling

wi Il not be disturbed unl ess an abuse of discretion is shown.

Lews v. Gange Mut. Cas. Co., Ky. App., 11 S.W3d 591, 593

(2000). W do not find the special judge abused his discretion
in entering an order on the notion for newtrial. No reversible
error has been shown.

For the foregoing reasons, the decision of the Special
Judge, Boyle Circuit Court, is affirned.

TACKETT, JUDGE, CONCURS.

DYCHE, JUDGE, CONCURS I N RESULT.
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