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COVBS, JUDGE. Jilletta Turner appeals froma final order of the
Gayson Circuit Court entered on June 12, 2002, which summarily
denied her ROr' 11.42 notion to vacate her convictions for murder
and assault. Turner, who was sentenced to serve forty years in
prison, challenges the court’s determnation that the record

whol |y refuted her allegations of ineffective assistance of

trial counsel raised in her post-judgnent notion. W agree with

Turner that her allegations cannot be conclusively resolved by

! Kentucky Rules of Crimnal Procedure.



the face of the record. Therefore, we vacate and remand for an

evidentiary hearing. Fraser v. Commonweal th, Ky., 59 S.W3d

448, 452 (2001).

On June 1, 1998, Turner shot her husband, Rick Turner,
and his girlfriend, Ma Gothings. Rick died as a result of the
mul ti pl e bullet wounds he sustained; Gothings survived. Turner,
who admitted to the shootings, was indicted on charges of
murder, first-degree assault, and tanpering with physica
evidence. Attorney Susan Streible, Turner’s counsel, noved the
trial court to order an evaluation to determ ne whet her her
client was conpetent to prepare for and to stand trial. On
Sept enber 16, 1998, the court ordered that Turner be taken to
t he Kentucky Correctional Psychiatric Center (KCPC) for the
exam nati on.

The record reveals that Turner was never taken to
KCPC. Instead, she was interviewed at the Grayson County Jai
by J. Robert Noonan, a psychologist. Dr. Noonan reported his
opi nion that Turner was conpetent to stand trial and that she
was capabl e of appreciating the crimnality of her conduct at
the tinme of the shooting incident. Attorney Streible did not
request -- nor did the trial court conduct -- the statutorily

requi red conpetency hearing. RO 8.06; KRS? 504. 100.

2 Kent ucky Revised Statutes.



On Novenber 17, 1998, Turner pled guilty to the
charges of nurder and assault in exchange for the dismssal of
the charge of tanmpering with evidence along with the
Commonweal th’s agreenent to recomrend a forty-year sentence --—
thirty years for nurder and ten years for assault -- to run
consecutively. The court accepted the plea. On Decenber 1,
1998, it sentenced Turner in accordance with the Commonweal th’s
recomrendati on.

On August 8, 2000, Turner noved the trial court to
conduct an evidentiary hearing for the purpose of establishing
her status as a victimof donestic violence. She alleged that
she was entitled to the donestic violence exception in KRS
533.060 (1), which provides as foll ows:

When a person has been convicted of an

of fense or has entered a plea of guilty to
an offense classified as a Class A, B, or C
fel ony and the conm ssion of the offense

i nvol ved the use of a weapon fromwhich a
shot or projectile may be discharged .

t he person shall not be eligible for
probati on, shock probation, or conditiona
di scharge, except when the person
establ i shes that the person agai nst whomthe
weapon was used had previously or was then
engaged in an act or acts of donestic
violence . . . If a person clains to be
exenpt fromthis statute . . . the trial

j udge shall conduct a hearing and nmake
findings to determine the validity of the
claimand applicability of this exenption.
(Enphasi s added.)



She al so i nvoked her entitlement to exenption fromthe service
of sentence requirenents for violent offenders pursuant to KRS
439.3401. At the time of Turner’s offenses, this statute
required that she serve at |east 50% of the sentence inposed
bef ore being rel eased on parol e unl ess she was determ ned “by
the court to have been a victimof donestic violence or abuse
pursuant to KRS 533.060.” KRS 439.3401(5) (Enphasis added).
The trial court denied the notion after concluding that it
| acked jurisdiction to nodify her status because the issue had
not been raised before final sentencing.

On Novenber 26, 2001, Turner noved, pro se, to vacate
her sentence pursuant to RCr 11.42. She alleged that she was a
battered woman and that she had been repeatedly abused, both
physically and enotionally, by her husband, Rick Turner. Turner
clainmed that in 1997, she suffered the m scarriage of one of
their children after having been beaten by Rick. On the day of
t he shootings, Turner, once again pregnant, alleged that a
di sagreenent arose and that R ck threw a hamrer at her
Addi tionally, she alleged that she | earned shortly before the
shootings that R ck had raped her ol dest daughter. Because of
all that she had endured, Turner asserted that she had attenpted
to kill herself on at |east two occasions, that she feared for
the lives of her children, and that her nental state was

severely inpaired.



Turner recited several grounds in support of her
contention that her trial counsel had rendered ineffective
assistance. She alleged: (1) that her counsel failed to
investigate the donestic violence issues or to discuss with her
the inplications of those issues to her defense; (2) that her
counsel failed to obtain expert testinmony froma psychiatrist or
psychol ogi st with respect to Battered Whnan Syndrone; and (3)
that counsel Streible failed to bring these issues to the
attention of the trial court for purposes of probation and
parole eligibility. Turner, who had no prior crimnal history,
contended that her counsel coerced her into pleading guilty at a
ti me when she was not conpetent to appreciate the consequences
of her actions. She also enphasized that at the tine of her
pl ea, she was not adequately informed of her possible defenses
or the possible mtigating effect of her status as a victim of
donesti c viol ence.

Turner sought an evidentiary hearing on her notion and
asked that an attorney be appointed to represent her. On
Decenber 3, 2001, the trial court ordered the Departnent of
Publ i ¢ Advocacy (DPA) to provide |egal services to Turner. On
January 9, the DPA assigned the case to attorney Any Robi nson,
who entered her Notice of Appearance on January 14, 2002.

On February 4, 2002, wi thout conducting a hearing, the

court entered an order denying the RCr 11.42 notion. Turner
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timely filed a notion requesting the court to reconsider its
order. In support of her notion, Turner’s counsel stated that
since her assignnment to the case, she had not had sufficient
time to investigate and to supplenent Turner’s original pro se
nmotion. Al though she had provided the Commonwealth with notice
of her representation of Turner, attorney Robinson had not been
served with a copy of the Commonwealth’s response to Turner’s
RCr 11.42 notion.

The Comonweal th did not respond or otherw se object
to Turner’s request for reconsideration. On February 18, 2002,
the trial court agreed to reconsider its prior ruling “in the
interest of fairness” to Turner. It allowed Robinson sixty (60)
days to investigate the clainms in the notion and to file a
menor andum on her client’s behalf. The Conmonweal th was granted
thirty (30) days beyond that to respond.

On June 12, 2002, the court entered its final order
denying Turner’s notion to vacate her conviction. It entered
findings reflecting that the record revealed that trial counse
had i nvestigated the issues concerning donestic violence and
that the Commonweal th’s offer of forty years in prison was
“predi cated upon such mtigating circunstances.” It also noted
that a battered woman's defense would not have any inplications
with respect to the assault charge. Finally, the court

concl uded that there was no evidence that the performnce of
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trial counsel “fell outside the wi de range of professionally
conpetent assistance.” This appeal foll owed.

We agree with Turner that her RCr 11.42 notion raised
serious questions about the perfornmance of her trial counsel and
that those questions cannot be resolved by reference to the
record alone. The court observed that it was known by al
i nvol ved that Turner had been the victimof severe abuse
perpetrated by her husband and that the Conmonwealth’s offer of
forty years was based on that know edge. Even if true, however,
t hat observation fails to address Turner’s allegations of
i neffectiveness.

There is no explanation for counsel’s failure to
request a hearing or to present evidence as to the application
of the donestic violence exceptions relating to parole and
probation eligibility statutes. In denying Turner’s RCr 11.42
notion, the court stated:

The Court reiterates that the Defendant’s

case never went to trial. Many of the

argunments raised by [Turner] relate to sone

all eged failure to offer evidence.

Qovi ously, one cannot offer evidence at the

pre-trial stage.

However, in its previous order denying Turner’s notion to be

deened a victimof donestic violence, the court recogni zed that

she was required to seek an evidentiary hearing in order to



establish her entitlenent to exenption fromthe provisions of
KRS 533. 060 and/ or KRS 439. 3401 prior to the final judgnent.

The statutory exenptions are just as available to
victinms of donestic violence who have pled guilty as they are to
t hose who have been convicted following a trial. (KRS
533.060(1) and KRS 439. 3401 as cited, supra.) The record
provi des absolutely no clue why Turner’s trial counsel failed to
seek the expansive benefit of these exenptions for her client.
Consequently, the prejudice to Turner is obvious: she nust
serve at | east 50% of her sentence before becom ng eligible for
parole. Thus, her notion has sufficiently raised issues neeting
the test for ineffective assistance of counsel based on both
i nadequat e performance of counsel and prejudice to the defendant

as set forth in Strickland v. Washi ngton, 466 U.S. 668, 104

S.C. 2052, 80 L.Ed.2d 674 (1984), and Hill v. Lockhart, 474

US 52, 106 S.Ct. 366, 88 L.Ed.2d 203 (1985).

The Commonwealth’s brief primarily enphasizes its
argunment that Turner’s appeal was not tinely filed. 1t contends
that Turner was not entitled to seek relief pursuant to CR® 59.05

after the trial court’s initial order denying her RCr 11.42

notion. In the alternative, it argues that her notion did not
toll the time for taking an appeal. W do not agree with either
ar gunent .

3 Kentucky Rules of Civil Procedure.



The Supreme Court of Kentucky has held that CR 59 is

applicable in crimnal cases. See, Silverburg v. Conmmonwealth,

Ky. 587 S.W2d 241, 244 (1979), and Crane v. Commonweal th, Ky.,

833 S.w2d 813, 818 (1992). Although neither of these cases

i nvol ved RCr 11.42 proceedi ngs, our Suprene Court has not
l[imted the application of CR 59 to direct crimnal proceedings.
We concl ude that Turner appropriately invoked CR 59. 05 because
her appoi nted counsel had not been served with the
Commonweal th’ s response to her notion nor did she have
sufficient time to prepare to serve as an advocate on Turner’s
behal f as ordered by the court. Appropriately concerned with
Turner’s clainms inplicating her rights to due process, the tria
court granted the notion to reconsider.

The Commonweal t h next contends that even if Turner was
correct in noving for relief under CR 59.05, the tine to file an
appeal was not thereby tolled. It argues that RCr 12.02,
pertaining to the applicability of the civil rules to crimna
appeal s, does not incorporate CR 73.02(1)(e) (which term nates
the running of tinme for appeal upon the tinely filing of a CR 59
notion). Therefore, the Conmonweal th argues that by asking for
CR 59.05 relief, Turner |ost her opportunity to appeal fromthe
final judgnent as CR 73.02(1)(e) is not available as a safety
net for tolling purposes for |ack of incorporation into the

crimnal context under RCr 12.02.



We are not persuaded to infer a waiver of the
sacrosanct right to appeal guaranteed by Section 115 of the
Kentucky Constitution. Additionally, the Commonweal th’s
argunent overl ooks the fact that the tineliness of Turner’s
appeal is not wholly dependent on the availability of CR
73.02(1)(e). By granting the CR 59.05 notion and by giving her
counsel additional tinme to supplenent the RCr 11.42 notion, the
court altered the nature of its earlier ruling, anending a fina
j udgnent to becone an interlocutory order no | onger subject to
or anenabl e of appellate review. Thus, the only appeal abl e
order in this post-judgnent proceeding was entered on June 12,
2002. There is no question that Turner’s notice of appeal was
tinmely filed as prem sed upon the entry of that judgnent.

On the nmerits, as distinguished fromthe
technicalities of rules governing tine, the Comopnweal th argues
that Turner’s RCr 11.42 notion did not nmention either KRS
439. 3401 or KRS 533.060. Consequently, her trial counsel’s
alleged failure to seek exenptions to the provisions of these
statutes does not warrant a reversal of the lower court’s denia
of that notion. Although Turner did not cite these statutes
specifically by nunber, her notion nore than adequately raised

t he substantive i ssue of her counsel’s failure to seek
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application of the exenptions for victinms of donestic violence
and to apprise the trial court of her request for that relief.?

In sunmary, our exam nation of the record, including
the plea agreenent itself and the colloquy conducted by the
trial court, fails to reveal on its face that Turner intended to
wai ve the exenptions provided for victins of donestic violence
in the course of entering her plea of guilty. Mdreover, there
is no indication in the record that she was even aware that her
status as such a victimgave her recourse to such rights. Thus,
Turner is entitled to an evidentiary hearing on her clains of
ineffective assistance of trial counsel.

Therefore, we vacate the order of the Gayson Circuit
Court and remand this matter for a hearing consistent with this
opi ni on.

ALL CONCUR

4 On page 14 of the notion, Turner states: “Ms. Streible should have had
access to the Donmestic Violence |laws and statutes. Ms. Streible could have
presented evidence and statutes that the Parole Eligibility for Domestic
Violence is 20% rather than the 50% | aw that she is under. By presenting
this evidence, Ms. Streible could have gotten [Turner] a | esser sentence to
the Parole Board or possibly a | esser charge.”
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