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BEFORE: KNOPF, TACKETT, AND VANMETER, JUDGES.

TACKETT, JUDGE: Bradlee Edwards appeals from a judgnent entered
on a conditional guilty plea to trafficking in a controlled
substance in the second degree, possession of marijuana and
possessi on of drug paraphernalia, for which he was sentenced to
one year’s inprisonnent probated for five years. Prior to
entering the conditional plea, Edwards chall enged the search
that led to the discovery of one ounce of psilocyn nmushroons in
the trunk of his car, which notion the Jefferson Crcuit Court
denied. On appeal, Edwards argues that the circuit court should

have suppressed the nushroons as the product of an unl awf ul



search. W disagree and affirmthe judgnent of the circuit
court.

On July 18, 2000, Edwards had just parked his vehicle
near the 1500 bl ock of Long Avenue in Louisville, Kentucky,
facing against the flow of traffic. Oficer Bryan Fredericks,
observi ng Edwards, notioned for Edwards to approach his police
cruiser. Edwards conplied with the request. Fredericks asked
Edwards to nove his car because he did not like the way it was
parked, then noted the snell of burnt marijuana com ng from
Edwards. Fredericks then asked Edwards if he had any “weed” on
him and Edwards surrendered approxi mately one ounce of
marijuana to the officer. Fredericks told Edwards that he was
not taking himto jail, but that he would be charged, and pl aced
himin the back of the cruiser. Fredericks then conducted a
search of the car and discovered the nushroonms in the trunk. At
some point, Fredericks also found cigarette papers, but
testified that he did not renenber where they were found. He
found no contraband in the passenger conpartnment of the car.
This search was conducted w thout a warrant. Fredericks
characterized the search as a search incident to |awful arrest.

At the evidentiary hearing on the defendant’s notion
to suppress, Fredericks testified that he had no evi dence that
there was any other contraband in Edwards’ car, elaborating that

his “training is to always | ook for nore, to always go one step
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beyond to be sure that there are no other forms of contraband
that m ght ride on down the road in that vehicle.” Edwards
argues that the officer’s statenment reveals that the officer did
not have probabl e cause to search the vehicle. The circuit
court, in denying the notion, ruled that the search was not a
search incident to |lawmful arrest, but rather was justified under
t he “aut onobi|l e exception” to the warrant requirenent.

As the appellant correctly notes, a search conducted
W thout a search warrant is presunptively unreasonable unless it
falls within a recogni zed exception to that rule. Katz v.

United States, 389 U S 347, 88 S.Ct. 507, 19 L.Ed.2d 576

(1967); dark v. Commonweal th, Ky. App., 868 S.W2d 101, 105

(1993). In this case, the circuit court treated the search as
val id under the “autonobil e exception” to the warrant
requirenent. This exception requires nore than just the fact
that the subject of the search is an autonobile. The officer
must have probabl e cause to believe that contraband is in the
vehicle at the tine of the search and there nust be sone
legitimate concern that the autonobile mght be renoved and any
evidence within it destroyed in the tine a warrant could be
obtai ned. Am Jur 2d, Search and Seizure 8 129. The case of

Cark v. Commonwealth, supra, is instructive in illustrating the

l[imts of this exception. |In that case, the defendant was

stopped for a traffic violation and was di scovered not to have a
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valid driver’s license but rather held a learner’s permt. The
ot her person in the car wwth himdid not have a valid |license,
so therefore the driver was not driving legally. In the back
seat of the car was a plain cardboard box with a mailing | abe
addressed to soneone el se. There was no evidence of other
crimnal activity, but the officer conducted a search of the
vehi cl e and found what he believed to be a controlled substance
in the glove conmpartnent. Believing he had the right to search
the rest of the car based on that discovery, the officer
searched the box and found stolen property. This Court held
that the officer had no probabl e cause under the autonobile
exception, because at the tinme the officer conducted the search
there was no evidence of crimnal activity beyond the traffic
violation, and therefore no basis for believing that contraband
woul d be found in the car. Edwards urges us to follow O ark and
hol d that the officer had no basis for believing that there
woul d be contraband in the vehicle, but unfortunately the facts

of this case are unlike those of dark. The officer would have

a reasonabl e belief, upon finding marijuana on Edwards’ person
and snelling evidence of its recent consunption, that Edwards

m ght have additional marijuana in the vehicle. Even if the
marijuana mght be only the butt of a cigarette in the ashtray,
the officer has a right and duty to seize that contraband. Al so

unli ke the search incident to |lawful arrest requirenent, the



of ficer’s search need not be confined to the passenger

conpartnent. See Gay v. Commonweal th, Ky. App., 28 S.W3d 316

(2000) .

Edwar ds argues that since the arrest was not the
product of a traffic stop and the vehicle was sone di stance away
when Edwards was asked to approach the officer, the officer had
no reason to search the vehicle. Edwards appears to confuse the
requirenents for a search incident to a | awful arrest and the
requi renents of the autonobile exception. Under the autonobile
exception, what is required is that the officer has probable
cause to believe that contraband may be inside a vehicle and the
opportunity to seize it may be lost if the vehicle is not
i mredi ately searched. Unfortunately for Edwards, this search
does fit within this exception, and we therefore affirmthe
j udgnment of the circuit court.

The judgnent of the Jefferson GCrcuit Court is

af firnmed.
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