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BEFORE: BARBER, BUCKI NGHAM AND HUDDLESTON, JUDGES.
BUCKI NGHAM JUDGE: United Parcel Service (UPS) petitions for our
revi ew of an opinion by the Wirrkers’ Conpensation Board (Board)
affirmng a decision by an adm nistrative | aw judge (ALJ)
awar di ng permanent partial disability benefits to Kenneth L.
Howard based on a 22% i npairnment rating pursuant to the Fifth
Edition of the AVA Cuides. W affirm

Howard suffered a work-related | ow back injury on

Septenber 28, 1998. He underwent surgery on Septenber 28, 1999.



On May 16, 2001, Howard filed a claimfor benefits. Thereafter,
an ALJ awarded Howard pernmanent partial disability benefits
based on a 22% i npairnent rating under the Fifth Edition of the
AMA Cui des. UPS appealed to the Board, and the Board affirned
the ALJ's award. UPS then filed this petition for review

The ALJ had the benefit of several evaluations and
opi ni ons concerning inpairnment before rendering his decision.
Dr. Don Bryson, Howard’'s famly practitioner, concluded that
Howard suffered 65-75%inpairnment. Dr. Bryson offered no
expl anation based on AMA Cui des as to how he reached the
i mpai rment rating.

Dr. Phillip A Tibbs was the neurosurgeon who
performed the surgery on Howard. * Dr. Tibbs conpleted his
anal ysis of Howard's final condition after the Fifth Edition of
the AMA Cui des took effect. Using the Fifth Edition of the AVA
Qui des, Dr. Tibbs concluded that Howard suffered 22% i npai r ment
as a result of the injury. Further, Dr. Tibbs concluded that
this rating was not due in part to the arousal of a pre-existing
dor mant non-di sabling condition nor did he find that Howard
suffered fromactive inpairnent prior to the injury.

Pursuant to a request by UPS, Dr. Ellen M Ballard, a

speci alist in physical and occupational nedicine and

' Dr. Tibbs perfornmed a di scectony and posterior |unbar interbody
fusi on on Howard.



rehabilitation, provided two figures as to Howard’ s inpairnent.
Dr. Ballard's first figure, determ ned after an exam nation in
June 1999 prior to Howard's surgery, indicated 10% i npairnent.
This figure was reached utilizing the Fourth Edition of the AVA
Quides, the edition in effect at the tinme of the exam nation.
The second figure, determned by Dr. Ballard in August 2001
subsequent to Howard' s surgery, indicated a 25% i npairnent.
This figure was reached utilizing the Fifth Edition of the AVA
Qui des, the |l atest edition available at the tinme of the second
exam nati on.

Dr. Leon H Ensal ada, a specialist in occupationa
medi ci ne and envi ronnental nedicine and pai n managenent, al so
provi ded an eval uation of Howard s condition for UPS. |In August
2001 Dr. Ensal ada concluded that Howard had a 10% i npairnent as
a result of the injury. Dr. Ensal ada based his concl usion
solely on a review of Howard s nedi cal records. However,
despite conducting his review after the effective date of the
Fifth Edition of the AMA Guides, Dr. Ensal ada reached his figure
utilizing the Fourth Edition. Dr. Ensalada al so concl uded t hat
hal f of Howard s total inpairnent was attributed to his prior

back injuries.?

2 Howard had suffered three back sprains or strains prior to this
injury.



The rel evant statute in connection with UPS s petition
for review reads as foll ows:

For permanent partial disability, sixty-six
and two-thirds percent (66-2/3% of the

enpl oyee’ s average weekly wage but not nore
t han seventy-five percent (75% of the state
aver age weekly wage as determ ned by KRS
342.740, multiplied by the pernmnent

i mpai rment rating caused by the injury or
occupati on di sease as deterni ned by “CGuides
to the Eval uation of Permanent |npairnent,”
Ameri can Medical Association, |atest edition
avai | abl e.

KRS® 342.730(1)(b). Pursuant to 803 KAR* 25:010 Section 1(9),
the “latest edition available” is defined as follows:

“Latest avail able edition” neans that
edition of the “Guides to the Eval uation of
Per manent | npairnment” which the commi ssi oner
has certified as being generally avail abl e
to the departnent, attorneys, and nedi cal
practitioners, by positing promnently at
the departnent’s hearing sites the date upon
which a particular edition of the “Guides to
t he Eval uation of Permanent Inpairnment” is
appl i cabl e for purposes of KRS Chapter 342.

The Fifth Edition of the AMA Guides was certified by the
commi ssi oner of the Department of Wrkers’ Cains as being the
“latest edition available” on March 1, 2001. As Howard filed
his claimafter March 1, 2001, the “latest edition avail able” at

that time was the Fifth Edition.

® Kentucky Revised Statutes.

4 Kentucky Adm nistrative Regul ati ons.
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Because Howard' s injury occurred when the Fourth
Edition of the AMA Guides was the “latest edition avail able,”
UPS argues that the ALJ' s decision based upon the Fifth Edition
was a retroactive application of the statute in violation of KRS
446.080(3). That statute states that “[n]o statute shall be
construed to be retroactive, unless expressly so declared.” In

support of its argunent, UPS cites Maggard v. Internationa

Harvester Co., Ky., 508 S.W2d 777 (1974). Therein, the court

held that “the lawin effect on the date of the injury . . . is
the law that fixes the rights of the claimant.” |d. at 783.
Thus, UPS argues that since a permanent partial disability
rating is a mathemati cal function of the AVMA Cuides, the use of
an addition of the AMA Guides that becane effective after the
date of the injury is an inproper retrospective application of
the statute. UPS also argues that it had a “vested right” in
the obligation established under the Fourth Edition because it
was the “latest edition available” on the date Howard suffered
his injury.

We disagree with UPS s argunents. First, the |anguage
of the statute, KRS 342.730(1)(b), requires that incone benefits
for permanent partial disability be based on a pernmanent
impairment rating as determned by the “latest edition
avai |l abl e” of the AMA Guides. 1In order to accept UPS s

argurment, we would have to read the statute as neaning that the
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per manent inpairnment rating would be determ ned by the “I atest

edition available at the time of the injury.” W decline to

read the statute in that manner and believe that the |egislature
woul d have included the words “at the tine of the injury” had it
i ntended that to be the neaning.

UPS al so argues that it had a “vested right” in the
obligation established under the Fourth Edition because it was
the “latest edition available” on the date Howard suffered his
injury. If UPS had such a vested right, its retroactive
application of the |law argunent m ght have nerit. Black's Law
Dictionary defines a vested right as “a right that so conpletely
and definitely belongs to a person that it cannot be inpaired or
taken away w thout the person’s consent.” Black s Law
Dictionary 1324 (7'" ed. 1999). An expectant right is “a right
t hat depends on the continued existence of present conditions
until some future event occurs; a contingent right.” 1d. at
1323.

In this case, the “continued exi stence of present
conditions” involves the continued standing of the Fourth
Edition of the AMA CGuides as the “latest edition available.”
Once this condition changed, UPS s expectant right, the right
that any injury suffered by an enpl oyee woul d be eval uated under
the Fourth Edition, could no | onger be clained. Thus, UPS may

not rely on the protection offered under its retroactive
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application of |aw argunent since such protection is only

af forded vested rights. See Peabody Coal Co. v. CGossett, Ky.,

819 S.w2d 33, 36 (1991), and dine v. Johnson County Bd. of

Educ., Ky., 584 S.W2d 507, 508 (1977). Therefore, we find no
error by the ALJ in granting an award of benefits to Howard on
an inpairment rating based on the Fifth Edition of the AVA
Qui des. °

UPS s second argunent is that the ALJ erred in not
finding that there was prior active inpairnment. The ALJ relied
on the evidence of Dr. Tibbs that “Howard's condition is not due
in part to arousal of a pre-existing dormant condition or
congenital abnormality.” Further, Dr. Tibbs stated that Howard
“did not have an active inpairnment prior to this injury.” That
evi dence was sufficient to support the ALJ's decision in this
regard.®

The opinion of the Board is affirmed.

ALL CONCUR

> W note the concurring opinion of Board Menber Stanley, but we
take no position concerning whether his approach or the approach
of the other two nmenbers to this issue is correct. Under either
approach, the opinion of the ALJ would be affirned.

¢® UPS al so argues that the ALJ focused on the issue of prior
active occupational disability rather than prior active
functional inpairnment and that the case should be remanded for
consi deration of the issue of prior active functiona
impairment. We do not believe this argunent has nerit.
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