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BEFORE: GUI DUGLI, HUDDLESTON and JOHNSQN, Judges.
HUDDLESTON, Judge: Fai r banks Coal Conpany, Inc. appeals from a
Wor ker s’ Conpensati on Board decision which affirned an
Adm ni strative Law Judge’s opinion and award in favor of Rudell G
Col l'i ns. The ALJ determined that Collins has a 25% functi onal
inpairnment as the result of a work-related injury sustained in July
of 2000. Qur function upon review is to correct the Board only
when we perceive that the Board has Aoverl ooked or m sconstrued

controlling statutes or precedent, or commtted an error in



assessing the evidence so flagrant as to cause gross injustice. g

Because we believe the Board has commtted no such error in this

case, we adopt as our own its opinion, set forth bel ow

Lovan, Chairman. Fairbanks believes the ALJ failed to
make sufficient findings to support her conclusion,
bel i eves the credible evidence does not establish an
infjury as that is presently defined, believes the ALJ
erred in picking from parts of various w tnesses
testinmony believes the ALJ substituted her nedical
judg[]ment for that of the expert wtnesses, and
general ly believes the ALJ picked the wong w tnesses to
rely upon.

On July 24, 2000, Collins was operating a dozer
for Fairbanks when he apparently uprooted a tree,
throwi ng the dozer off balance, pitching himup in the
air and back down against the seat. It was such a great
force that bolts on the back of the dozer seat were
broken according to his testinony. He injured his back
and neck and al |l egedly devel oped psychol ogi cal probl ens
as a result of this event and its bringing to |light an
occurrence of approximately five years previously in
which a friend of his was killed and he allegedly
wi tnessed the incident. According to Collins [s]
testinmony, immediately after the incident he saw a

chiropractor and then his famly physician, Dr. [Van S.]
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Breeding. He continues to conplain of neck and back pain
as well as flashbacks to the incident, fear of operating
a dozer, anxiety and generally believes he could not
engage in any working activities. He continues to be
seen and treated bot h physi ol ogi cal |l y and
psychol ogi cal | y.

The nedical evidence conmes from Drs. Van
Br eedi ng, Ashok  Jain, WIlliam Brooks, Christa
Muckenhausen, David Shraberg and Thomas Menke.

Si nce the ALJ provi ded a sufficient
summari zation of the nedical testinony as it relates to
the instant action, we adopt it herein by reference as
fol |l ows:

3. | medi ately after the clainmed injury,

[Collins] saw his fam |y physician, Dr. Van S.

Br eedi ng. Dr. [B]lreeding referred plaintiff

to Dr. Ashok Jain, because of flashbacks,

which plaintiff described as relating back to
an injury in 1996 when a relative and co-
worker was injured on a dozer near him and
later died from the injuries. According to

Dr. Breeding’'s August 2, 2000, not es,

{Collins] stated that he was working on a

dozer which alnost flipped over, injuring his

neck. Plaintiff was now having post traumatic
stress, lots of crying, anxiety, depression[]

and neck pain. In October of 2000, Dr.



Breeding also referred [Collins] to Dr.
Wl liam Brooks, a neurosurgeon, because of
persistent neck pain and headaches. Dr.
Breeding continued to see [Collins] for the
persi stent neck and back pain, headaches,
anxi ety and depression.

4. As [ Fairbanks] has pointed out, Dr.
Breeding' s treatnment of [Collins] for neck and
back pain, and anxiety, did not begin wth
this infjury. As early as May 13, 1989, Dr.
Breeding’s notes indicate that [Collins]
conplained of lower, mddl e and upper back
pain and popping of his neck on flexion and
ext ensi on. On  Septenmber 21, 1998, Dr.
Breeding states that [Collins]’s |ower back
pai n resol ved after seeki ng [ sic] a
chiropractor. On March 3, 1999, [Collins] saw
Dr. Breeding following a notor vehicle
accident the date before. Dr. Breeding noted
di ffuse nuscul oskel etal pain, back strain[]
and mld concussion. He referred [Collins] to
a chiropractor and on March 10, 1999, reported
that the pain in [Collins]’s neck was nuch
improved. On April 16, 1999, Dr. Breeding s
physi cian assistant noted [Collins]’s left hip
pain and stated that he was seeing a

chiropractor with no inprovenent. On My 3,



1999, Dr. Breeding saw [Collins] for |ower
back pain and neck pain secondary to the notor
vehicle accident, and the pain was worse.
Visits on 6/1/99, 7/19/99, 7/27/99, 8/16/99,
10/ 11/99[ ] and 11/17/99 al | descri be
persi stent neck or back pain. On January 12,
2000, Dr. Breeding s notes describe nyofasci al
pain and state that [Collins] has returned to
work. [Collins]’'s affidavit filed on August
22, 2001, states that by this [tinme Collins]
had returned to work wth [Fairbanks]. On
April 5, 2000, [Collins] saw Dr. Breeding for
shortness of breath, a tight chest[] and ni ght
sweats. On April 19, 2000, Dr. Breeding noted
back pain and on May 3, 2000, [Collins] had
shortness of breath, wheezing, asthma[] and an
anxi ety attack. On May 31, 2000, Dr. Breeding
noted chronic | ower back pain, insomia [] and
anxiety disorder with panic attacks. Thi s
visit was approximately two nonths before the
July 24, 2000, injury.

5. Except for Dr. Breeding' s two office notes
regardi ng anxi ety and a panic attack, there is
no indication that [Collins] received any
psychiatric treatnent prior to the injury of
July 24, 2000. Dr. Jain first saw [Collins]

on July 25, 2000, and di agnosed post traumatic



stress di sorder, and maj or depressi ve
di sorder, which was severe and recurrent. Dr.
Jain saw [Collins] at |east a dozen nore tines
over the next year, and, nost of the tineg,
noted some inprovenent in [Collins]’s nood and
sl eep pattern, however, at |east three visits
describe [Collins] as being nervous, jittery,
shaky, depressed[] or crying. In a letter to
the Disability Determ nation Services, as part
of [Collins]’s social security disability
claim Dr. Jain stated that [Collins] is
permanently disabled to hold any significant
job. Dr. Jain does not state that [Collins]’s
current condition is all related to the July
24, 2000, work injury.

6. Dr. WIIliam Brooks, who saw [Col lins] on
referral from Dr. Breeding, stated that
[Collins] did not have radicular synptons as
of COctober 30, 2000, and that his synptons
were progressive over a five year period with
exacerbation on July 24, 2000. Dr. Brooks
al so noted pal pable popping in [Collins]’s
neck, curtailnent of flexion, ext ensi on,
|ateral rotation[] and | ateral bending of the
cervical spine wthout nuscular spasm Dr.
Brooks interpreted an MR and bone scan on

Novenber 17, 2000, as being nornal



7. In addition to nedical reports and records
from[Collins]’s treating physicians, reports
have been submtted from four doctors who
examined [Collins] in connection with this
claim Dr. Christa Mickenhausen exam ned
[Collins] on June 11, 2001, and diagnosed
status post head and neck injuries on July 24,
2000, with subsequent severe depression and
anxi ety, post traumatic stress disorder, neck
pain with cervical radicul opathy, headaches]]
and neck strain. Dr. Mickenhausen assessed a
10% i nmpai rment of the whol e person broken down
to 8% i npairnent of the cervical spine and 13%
impai rnment to the lunbar spine. She stated he
did not have an active inpairnent prior to the
injury of July 24, 2000, and inposed lifting
restrictions and other restrictions that would
preclude [Collins] fromreturning to his past
type of work. Although Dr. Michenhausen
descri bed various synptons of depression,
including [Collins] crying, she stated that
there was no synptom nagnification

8. Dr. David Shraberg exam ned [Collins] on
August 20, 2001, and noted that [Collins]
reported significant anxiety and depression
Dr. Shraberg m stakenly thought that [Collins]

stopped working five years ago after the



accident which resulted in the death of his
relative and co-worker. Dr. Shraberg stated
that [Collins] is likely to be pre-occupied
with worries about his health, that he is
i nsecure and anxious, and these worries are
likely to have restricted his activities of
daily [living. He also reported synptom
magni fication. Al though Dr. Shraberg stated
that [Collins] has sonme elenents of post
traumatic stress disorder, he noted that this
di agnosi s had been true for over five years.
Dr. Shraberg assessed an inpairnent rating of
approximately 5% based on a non-physical,
psychol ogical injury of 5 years ago rather
than the nost recent injury of July 24, 2000.
9. The final report from an exam ning
physician for this conpensation claimis the
report of Dr. Thomas Menke, an orthopedic
surgeon who exam ned [Collins] on January 18,
2001. Dr. Menke reviewed the MR of Novenber
17, 2000, which Dr. Brooks obtained, and saw a
small mdline bulge at C7-T1l, but stated that
the MRI was essentially normal for [Collins]’s
age. Dr. Menke opined that [Collins] was at
maxi mum nedi cal inprovenent but should have
lifting restrictions for approximtely siXx

weeks to allow his body to be reconditioned



Dr. Menke did not believe [Collins] would have
a permanent inpairnment and stated that wth
regard to [Collins]’s neck and | ow back, he
could return to work.

10. The only other nedical report filed on
behal f of [Fairbanks] is an energency room
report dated March 2, 1999, show ng that
[Col lins] conplained of |ower back pain, neck
pain[] and left flank pain follow ng a notor

vehi cl e acci dent.

We would initially acknow edge that in
order to have an injury as it is now defined in [Kentucky
Revi sed Statutes [KRS]] 342.0011(1), that injury nust be
evi denced by objective nedical findings. Al t hough
Fai r banks rests nmuch of its argunent on G bbs v. Premere

Scal e Conpany,[? sinultaneously with the issuance of

t hat opinion the Suprene Court also issued a decision in

Staples v. Diana Konvel ski[.° Wien reading those cases

together, it is not, as argued by Fairbanks, a
requi renent that sone specialized test, such as an MR

establish the existence of an injury. Nor is it
necessary for the inpairnment rating itself to be based
upon objective nedical findings. Rather, the inpairnent

rating is based upon the AMA Gui des while the existence

Ky., 50 S.W3d 754 (2001).
Ky., 56 S.W3d 412 (2001).
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or nonexistence of an injury mnust rest upon objective
medi cal fi ndings. Several of the physicians who saw
Collins found evidence of nuscle spasm tightness,

radi cul opathy, loss of range of notion and based upon
their clinical exam nations were of the opinion he had
sustained an injury. Wiile the MRIs may have been
interpreted as wthin normal limts, these other
observati ons by physicians, particularly Dr. Breeding and
Dr . Muckenhausen, constitute obj ective medi ca

findings.[* Once an injury is established, then it is
i ncunbent upon the physician in assessing an inpairnent

rating to rely on the AVA Gui des.

On the physiological portion of this claim the
ALJ relied upon Dr. Miuckenhausen. The ALJ also relied in
part upon Dr. Breeding, who saw Collins both before and
after the accident at issue herein. It is true that Dr.
Breeding' s records reflect a |l engthy period of treatnent
and conplaints for cervical and |unbar spine problens
dating to a 1998 vehicular accident. However, Dr.
Breeding in a letter introduced into evidence
affirmatively stated the present probl enms  being
experienced by Collins were related to the work incident.
Al t hough the evidence from Dr. Mchenhausen would be
subject to inpeachnent as to whether or not she had a
full history fromCollins, that is nothing nore than an

i ssue of weight and credibility and there is no nmandate
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her opini on be disregarded.[°] O course, the question of
wei ght and credibility is for the ALJ and not [the] Board
[or this Court].[°

As to the psychiatric inpairnment, Fairbanks
chal l enges the ALJ' s assessnent of causation as relating
to Collins’ nost recent injury. Al of the physicians
i nvol ved who di scussed this condition acknow edged there
was an el enent of the post-traunmatic stress di sorder that
rel ates back to an event in 1997. However, again Dr.
Breedi ng and Dr. Muckenhausen, and to an extent Dr. Jain,
believed the nobst recent occurrence brought this to a
point that it inpacted Collins occupationally. That
there may have been a pre-existing event that set the
i ndi vidual up for further problens does not prohibit a
finding of work causation.[’]

Fai rbanks also is of the opinion this [Court]
should no longer allow ALJs to Acherry pick@ from the
evi dence. Presumably Fairbanks is discussing the concept
that it is within the authority of an ALJ/fact[-]finder
to pick and choose fromthe evidence, including believing
a part of a witness’s testinony while disregarding ot her

parts. Unfortunately for Fairbanks, this principle is

(1971).

Ky.,
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See Lexington-Fayette Urban County Governnment v. West,

42 S.W3d 564 (2001).
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[firmy established by the] courts.[?] As it related to
the i ssue of causation on the psychol ogical disorder, the
ALJ relied upon Drs. Breeding, Mickenhausen and Jain,
and, while in assessing inpairnent, relied upon the
i mpai rment rating assessed by Dr. Shraberg. That was her

right in accordance with Republic Steel Corp. v. Justice

and Magic Coal Co. v. Fox. Wether we woul d have reached
the sanme conclusion is irrelevant. However, the concept
of picking portions of the evidence is not as fallacious
as Fai rbanks woul d want us to believe. The determ nation
of causation involves a multitude of factors, even in the
real m of nedical causation. On the other hand, the
assessnment of an inpairnent rating, as was done by Dr.
Shraberg, is nmerely a function of a nedical provider
anal yzing the AVA Quides and fitting the diagnosis within
those Guides. Therefore, it was not, in our opinion

totally wunreasonable for the ALJ to rely wupon the
causation testinony of Drs. Breeding, Mckenhausen and
Jain, while at the same tine rely[ing] wupon the
i mpai rment rating assessed by Dr. Shraberg.

Utimately, Fairbanks is sinply disenchanted
with the decision reached. It points to nunerous
di screpancies fromCollins' [s] testinony and significant
nmedi cal testinmony from Drs. Menke, Brooks and Shraberg

which, if relied upon by the ALJ, would have resulted in
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-12-



a decision inits favor. Fairbanks directs our attention
to medi cal evidence of ongoing treatnent as |ate as My
of 2000 denonstrating chronic | ow back pain, anxiety and
depression. It points to evidence fromDr. Breeding, who
for the first tinme nentioned the alleged occurrence in
August of 2000. Certainly there were discrepancies in
t he evidence. However, there was al so evidence which, if
believed by an ALJ, and it was, supports the ultinate
concl usi on. Dr. Mickenhausen found causation to be
nmedically attributable to the dozer incident. So did Dr.
Br eedi ng. Wiile the evidence would have certainly
supported a contrary concl usion, the standard on appeal
is not whether there was evidence that could have been
bel i eved by anot her but rather whether there was evidence
of substantive and probative value that woul d support the

ALJ. [?]

The Board' s opinion is affirnmed.

ALL CONCUR
BRI EF FOR APPELLANT: BRI EF FOR APPELLEE:
Francesca L. Maggard Sherry Brashear
W Barry Lew s Har |l an, Kent ucky

LEWS AND LEW S LAW OFFI CES
Hazard, Kentucky
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