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BEFORE: DYCHE, HUDDLESTON and KNOPF, Judges.

HUDDLESTON, Judge: This appeal by David Alan Cavins is from an
order denying his notion for post-conviction relief pursuant to
Kentucky Rules of Crimnal Procedure (RCr) 11.42. Cavi ns
contends that appointed trial counsel msinformed him that
pursuant to his plea both, rather than one, of the pending

persistent felony offender (PFO charges against him would be



di sm ssed and, further, m si nf or med him regarding hi s
eligibility for parole under the plea agreenent.

Cavins’s appeal involves tw Gant GCrcuit Court
cases. In Indictnment 00-CR-00058, Cavins was charged with (1)
third-degree burglary (Kentucky Revised Statutes (KRS) 511.040);
(2) receiving stolen property value of $300.00 or nore (KRS
514.110(3));' (3) second-degree burglary (KRS 511.030); and (4)
first-degree PFO (KRS 532. 080).

In Indictnent 00-CR-00091 Cavins was charged with (1)
first-degree possession of a controlled substance (cocaine) (KRS
218A. 1415); (2) first-degree possession of a controlled
substance (nethanphetam ne) (KRS 218A.1415); (3) cultivation of
five or nore plants of marijuana (KRS 218A. 1423); (4) second-
degree possessi on of a controlled subst ance (del ta-9-
t etrahydrocannabi nol) (KRS 218A.1416); (5) possession of drug
par aphernalia (KRS 218A.500); and (6) first-degree PFO (KRS
532. 080) .

After originally entering a plea of not guilty in both
cases, on Cctober 18, 2000, in response to the Commobnwealth’s
Ofer on a Plea of Quilty, Cavins changed his plea to guilty in
both cases. Following a hearing, the circuit court accepted the

pl ea agreenent. Under the plea agreement Cavins received a

! Counts | and Il alleged that the crines were commtted
alone or in conplicity with another (KRS 502.020).



total sentence of fifteen years to serve. On Novenber 27, 2000,
the circuit court entered final judgnent and a sentence of
i mprisonnment consistent with the plea agreenent.

On April 26, 2002, Cavins noved for post-conviction
relief pursuant to RCr 11.42 alleging ineffective assistance of
counsel. On May 13, 2002, the circuit court denied the notion
wi t hout hol ding an evidentiary hearing.? This appeal followed.

Cavi ns mai nt ai ns t hat he recei ved i neffective
assi stance because his counsel infornmed him that under the plea
agreenent both PFO charges would be dism ssed and, as a result,
he would be eligible for parole after serving three years.
Because only one of the PFO charges was dism ssed under the
agreenent, and because the agreenent included a conviction for a
Class C felony, i.e., second-degree burglary,® Cavins will not be
eligible for parole wuntil after serving ten years of his
sent ence. *

In order to establish ineffective assistance of

counsel, a defendant nust establish that: (1) counsel’s

2 The order denying the notion includes the phrase “a

hearing having been held,” but also states, “Defendants Motion
for Evidentiary Hearing is denied.” It is apparent from a
review of the record that an evidentiary hearing was not held on
the notion to vacate and that the reference in the order to a
heari ng was erroneous.

3 See KRS 511.030(2).

See 501 Ky. Adm Reg. (KAR) 1:030 § (3)(1)(a).



performance was deficient, and (2) the deficiency resulted in
actual prejudice affecting the outcone.® Where an appell ant
chal lenges a guilty plea based on ineffective counsel, he nust
show that counsel nade serious errors outside the w de range of
prof essional |y conpetent assistance.?® Addi tionally, he nust
denonstrate that the deficient performance so seriously affected
the outcone of the plea process that, but for the errors of
counsel, there is a reasonable probability that the defendant
woul d not have pled guilty but would have insisted on going to
trial.’ The burden is on the nobvant to overcone a strong
presunption that —counsel's assistance was constitutionally
sufficient.®

As previously noted, after originally entering a plea
of not gquilty wunder both indictnents, in response to the

Commonwealth’s O fer on a Plea of @uilty, Cavins changed his

> Strickland v. Wshington, 466 U S. 668, 687, 104 S. .
2052, 2064, 80 L. Ed. 2d 674 (1984); Gall v. Commonweal th, Ky.,
702 S.W2d 37 (1985).

6 McMann v. Richardson, 397 U S 759, 771, 90 S. Ct. 1441,
1449, 25 L. Ed. 2d 763 (1970).

! Hll v. Lockhart, 474 U.S. 52, 58, 106 S. . 366, 370, 88
L. Ed. 2d 203 (1985); Sparks v. Commonwealth, Ky. App., 721
S.W2ad 726, 727-28 (1986); Casey v. Commonwealth, Ky. App., 994
S.W2d 18, 23 (1999).

8 Strickland, 466 U S at 689, 104 S . at  2065;
Commonweal th v. Pel phrey, Ky., 998 S.W2d 460, 463 (1999).




plea to gquilty wunder both indictnents. The Comonweal th’s

recommendati ons were as foll ows:

agr eenent

00- CR- 0005: On qguilty pleas, the Comonwealth wll
recommend five (5) years and fine of $1,000 on Cs. 1
and 2 and ten (10) years and a fine of $1,000 on C.

3. On a guilty plea to C. 4, the Commonwealth wl|

recommend that CGs. 1, 2 and 3 be enhanced to fifteen

(15) years with said sentences to run concurrent to

each other for effectively one (1) fifteen (15) years

sentence and a fine of $1,000.

00- CR- 00091.: On qguilty pleas, the Conmmonwealth wll
recommend five (5) years and a fine of $1,000 on Cs.
1, 2 and 3; and twelve (12) nmonths on Cs. 4 and 5
wth said sentences to run concurrent to each other
for effectively one (1) five (5) year sentence and a

fine of $1,000. On a guilty plea to CGs. 1 through 5

the Commonwealth will nove to dismss Q. 6. (Enphasis

suppl i ed).

On Cctober 18, 2000, a hearing was held on the plea

at which the follow ng coll oquy occurred:

PROSECUTOR: Judge, in this case we are dealing wth
two separate indictnents: 00-CR-58 and 00-CR-91. The

Commonweal th will reconmend on the 58 indictnent,



burglary in the third degree, the Comopnwealth is
going to recommend five years. Receiving stolen
property and then the burglary in the second degree
the Commonwealth is going to recomend five years and
then ten years on the burglary in the second degree

and then, wth a plea to the persistent felony

of fender on that indictnent, the Commonwealth is going

to recommend that those sentences be enhanced to

fifteen years, with all of them to run concurrent to

one anot her.

Now, in the other indictnent, there are
three D felonies, the Comobnwealth 1is going to
recommend five years on those. There are sonme A
m sdeneanors, the Comonwealth is going to recommend
twel ve nmonths on those. On pleas of qguilty to those

counts that | just nentioned, the Comobnwealth is

going to nmove to dismss count six, wich is the

persistent felony offender in the first degree.

The Conmmonwealth is going to recomrend all
of the sentences run concurrent to one another for one
fifteen-year sentence and a fine of a thousand
dol | ars.

TRI AL COURT: Thank vyou. Your understanding of the

pl ea agreenment, Ms. Smith [Defense counsel][?]



DEFENSE COUNSEL: Yes, sir.
TRI AL COURT: |Is that your understanding, M. Cavins?

MR, CAVINS: Yes, sir.

Based upon both the plea agreenent itself and the
statenments nmade at the hearing, it is clear that the agreenent
provided that only one, not both, of the PFO charges would be
dr opped. At the hearing Cavins unanbiguously stated that the
agreenent as recited by the prosecutor conformed to his
understanding of the agreenent. As a result, Cavins’s claim
that he did not realize that but one, not both, of the PFO
charges would be dism ssed is refuted by the record.

Cavins’s alleged msunderstanding regarding parole
eligibility is directly connect ed to hi s al | eged
m sunder st andi ng regarding the disposition of the PFO charges
Since his claimregarding the disposition of the PFO charges is
refuted by the record, his claimregarding parole eligibility is
i kewi se refuted by the record.

To the extent that Cavins <clains that he was
separately mslead by his counsel regarding parole eligibility,
his claim nmust |ikewise fail on the basis that even if he were
accurately inforned of his actual parole eligibility, i.e., ten
years, there is not a reasonable probability that the he would

not have pled guilty but would have insisted on going to trial.



Under | ndictnment 00-CR-00058, Cavins was charged with
two Class D and one Class C felonies. As enhanced under the PFO
statute,® Cavins risked three convictions carrying an enhanced
sentence of ten to twenty years each.'® However, because of the
aggregate of consecutive term limtations inposed under KRS
532.110(c), the nmaxinmum aggregate term Cavins could have
recei ved under | ndictnent 00-CR-00058 was 20 years.

Simlarly, wunder Indictnment 00-CR-00091, Cavins was
charged with three Cass D felonies each carrying a PFO enhanced
sentence of ten to twenty years. KRS 532.110(c) |ikew se caps
t he maxi mum sentence in Indictnment 00-CR-00091 at 20 years.

Hence, Cavins was subject to a maximum term in each
case of twenty years. Had he gone to trial and received the
maxi mum term in each case, at the conclusion of the second
trial, the trial court would have had the discretion of running
the two twenty vyear terns consecutively pursuant to KRS
532.110(2). Thus, when Cavins entered into the plea agreenent,
he was at risk of a forty-year sentence with a mninmm parole
eligibility of ten years. Under the plea agreenment, Cavins
received a sentence of fifteen years with a mninum parole

eligibility of ten years. Based upon the police reports in the

° There is no dispute that at the tinme of his indictnments
Cavins net the definition of first-degree PFO pursuant to KRS
532. 080(6) .

10 See KRS 532.080(6)(b).



two cases, there was a high probability of risk of conviction on
all six felonies in the two cases.

Since a conviction of a Cass C felony and first-
degree PFO was highly probable, wth the attendant parole
ram fications, if he had been properly informed of the parole
rul es, Cavins would have had little incentive to risk conviction
of six felonies thereby chancing a total sentence of forty
years, when he could plea bargain for a total sentence of
fifteen years, which represents a sentence of only five years
above the m ni mum possi ble sentence if convicted of first-degree
PFO and only one fel ony.

Even if his counsel msinformed Cavins that he would
be eligible for parole in three years rather than ten, Cavins
has not satisfied the requirenent under H I v. Lockhart' that
he denonstrate that the msinformation regarding parole
eligibility so seriously affected the outcome of the plea
process that, but for the werror, there is a reasonable
probability that he would not have pled guilty but would have
insisted on going to trial.

12

Citing Boykin v. Al abam, Cavins also clains that the

circuit court erred by not conducting a hearing to determne

1 Supra, n. 7.

12 3905 U.S. 238, 89 S . 1709, 1712, 23 L. Ed. 2d 274
(1969).



whether his guilty plea was knowingly, intelligently and
voluntarily entered.

Cavins has also failed to denonstrate that his guilty
plea was not entered knowi ngly and voluntarily. A plea of
guilty to crimnal charges nust represent a voluntary and
intelligent choice anong the alternative courses of action open
to a defendant.'® The United States Supreme Court has held that
both federal and state courts nust satisfy thenselves that
guilty pleas are voluntarily and intelligently nade by conpetent
defendants.'* Since pleading guilty involves the waiver of a
nunber of constitutional rights, including the privilege against
conmpul sory self-incrimnation, the right to trial by jury, and
the right to confront one's accusers, a waiver of these rights
cannot be presumed from a silent record. The court nust
guestion the accused to determine that he has a full
under st andi ng of what the plea connotes and of its consequences,

and this determnation shoul d become part of the record.®

13 North Carolina v. Aford, 400 U S 25 91 S. . 160, 27 L.
Ed. 2d 162 (1970); Sparks v. Commonwealth, Ky. App., 721 S.W2d
726 (1986).

14 Brady v. United States, 397 US. 742, 90 S. Ct. 1463, 25 L.
Ed. 2d 747 (1970).

15 monweal t h, Ky.

Co
Conmonweal t h, Ky.

Boykin v. Al abama, supra, n. 12; D R
App., 64 S.W3d 292, 294 (2001); Centers

V.
Lenters v.
App., 799 S.W2d 51, 54 (1990).

10



In this case, the circuit court held a hearing on the
pl ea agreenent and engaged in a thorough Boykin colloquy wth
Cavins. The court addressed a |ist of each of the constitutional
rights that Cavins was waiving by pleading guilty, and Cavins
acknow edged his understandi ng of those rights and the fact that
he was waiving them In short, the record clearly refutes
Cavins’s claim that his gqguilty plea was not know ngly and
voluntarily entered.

Finally, since all allegations raised by Cavins are
refuted by the record, he is not entitled to an evidentiary
hearing on his ROr 11.42 notion.®

The order denying Cavins’s RCr 11.42 notion is

af firnmed.

ALL CONCUR.
BRI EF FOR APPELLANT: BRI EF FOR APPELLEE:
David Al an Cavins, pro se Al bert B. Chandler II1
Lee Adjustnent Center At torney Ceneral

Beattyville, Kentucky
Nyra Shi el ds
Assi stant Attorney Ceneral
Frankfort, Kentucky

16 Ky. R. Crim Pr oc. (RCr)  11.42(5); Hopewel | V.
Commonweal th, Ky. App., 687 S.W2d 153 (1985).
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