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BEFORE: BARBER, McANULTY, AND TACKETT, JUDGES.
McANULTY, JUDGE. Appel lant, Janes T. Ashby, appeals the trial
court’s summary dismssal of his RCr 11.42 notion. Having
reviewed the record, we affirmin part and vacate and remand in
part.

Appel | ant advances six (6) clainms which he believes
support a finding of ineffectiveness: (1) failing to nove for
di squalification of the |ocal Conmmonwealth Attorneys O fice; (2)

agreeing to an alternative juror w thout seeking an additional



preenptory chall enge; (3) neglecting an excul patory matter of a
petit juror sitting on a grand jury that indicted him (4)
failing to introduce the witten report of the arresting officer
t hat supposedly contai ned evi dence pointing to perpetrators of
the burglary other than Appellant; (5) failing to object to
arresting officer’s testinony about third party hearsay and
receipt of a 911 call; and (6) allowng himto incur an enhanced
sentence under the PFO count when he was never sentenced for the
underlying burglary count.

On Decenber 2, 1997, Appellant was indicted by a grand
jury in Grayson County for the offense of third-degree burglary.
On Decenber 1, 1998, another grand jury in the county indicted
Appel lant with being a first-degree persistent felony offender.
After declining a plea agreenent fromthe Commonweal th, he was
tried by a jury on both counts and sentenced to 20 years’

i mpri sonment. The judgnment was affirmed in an unpublished
Kent ucky Suprene Court opinion, final on Septenber 27, 2001,

Ashby v. Commonweal th, (1999-SC- 0418-MR).

The notion seeking relief pursuant to RCr 11.42 was
filed by Appellant pro se on January 2, 2002. No evidentiary
hearing was held as the trial court concluded that the record

refuted Appellant’s clains.



We begin by reciting the well-established standard of
review pertaining to clains of ineffective assistance of counse
as recently articulated by the Kentucky Suprene Court.

The standards whi ch neasure ineffective

assi stance of counsel have been set out in
Strickland v. Washington, 466 U S. 668, 104
S.C. 2052, 80 L.Ed.2d 674 (1984); accord
Gll v. Commonweal th, Ky., 702 S.W2d 37
(1985). In order to be ineffective, the
performance of defense counsel nust be bel ow
t he objective standard of reasonabl eness and
so prejudicial as to deprive a defendant of
a fair trial and a reasonable result.
Strickland, supra. It nust be denonstrated
that, absent the errors by trial counsel,
there is a reasonable probability that the
jury woul d have reached a different result.
See Norton v. Conmmonweal th, Ky., 63 S.W3d
175 (2001). The purpose of RCr 11.42 is to
provide a forumfor known grievances, not to
provi de an opportunity to research for
grievances. Glliamyv. Comonweal th, Ky.,
652 S.W2d 856 (1983); Hai ght, supra.

Hodge v. Commonweal th, Ky., 116 S.W3d 463, 468 (2003).

Appel lant first asserts that his successor counsel was
ineffective in failing to nove for disqualification of the |oca
Commonweal th Attorney’s Ofice. Appellant was initially
represented by Shan Enbry. Enbry continued her representation
of Appellant until January 5, 1999, when she joined the
Commonweal th Attorney’s O fice as an Assistant Conmonweal th

Attorney. G ting Witaker v. Commonweal th, Ky., 895 S.W2d 953

(1995), Appellant clains that the trial court should have found



i nef fectiveness because his successor trial counsel’s failure to
move for disqualification was unreasonabl e and prejudicial.
Wi t aker, 895 S.W2d at 955-56, and Savage V.

Commonweal th, Ky., 939 S.W2d 325, 329 (1996), require that we

remand this case for an evidentiary hearing on the nature of the
attorney/client relationship. The Commonweal th argues that
there is no evidence in the record to show that Enbry,
Appel l ant’ s original appointed counsel, participated in any
manner as a nenber of the Commobnwealth Attorney’s office.
However, there is sinply no way of ascertaining Enbry’s

participati on absent a hearing. See Savage, 939 S.W2d at 329

(“Pursuant to our holding in Witaker, the trial court held a
hearing to determ ne ‘the depth to which the attorney/client
rel ati onship was established.””) (full citation omtted).

We believe that matters two (2) through six (6) above
ei ther shoul d have been raised on direct appeal or are not pled
wth the degree of specificity required by RCr 11.42(2). RCr
11.42 “is not a substitute for appeal and does not permt review
of alleged trial errors which fall short of a denial of due

process.” Haight v. Commonweal th, Ky., 41 S.W3d 436, 443

(2001). Instead, “the collateral attack authorized by RCr
11.42, is linmted to issues that were not and could not be

rai sed on direct appeal.” 1d. (enphasis added). These clains



can not now be presented under the pretext of ineffective
assi stance of counsel. See id. at 442-43.

For the foregoing reasons, the trial court’s summary
di sm ssal of Appellant’s RCr 11.42 notion is affirmed in part
and vacated and remanded in part for proceedings consistent with

t hi s opi nion.
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