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EMBERTON, CHI EF JUDGE. Ward Carl os Hi ghtower appeals froma
judgment finding himguilty of assault, third degree, resisting
arrest and disorderly conduct. The issues raised are (1)

whet her a wanton belief in the need for self-protectionis a
defense to third-degree assault upon a police officer; (2)

whet her the trial court abused its discretion in permtting the
police officers to testify that other individuals were arrested

on the same occasion as H ghtower; and (3) whether the trial



court abused its discretion in striking a juror for cause. W
affirm

O ficers Aaron Adans and Donovan Stewart of the
Lexi ngton Police Departnment, in separate cruisers, were on
patrol in the area of Carlisle Avenue when they noticed five to
seven nen on the sidewal k. At approximately 1:58 a.m, the
of ficers stopped their cruisers to investigate believing the nmen
to be juveniles out after curfew. Although sonme of the nen
fl ed, H ghtower and a conpani on were detai ned and questi oned.
The officers testified that during the questioning, H ghtower,
who |ived across the street fromwhere he was detai ned, becane
progressively |oud, uncooperative. He began to bark |ike a dog
and call for his nother.

Oficer Stewart warned Hi ghtower that if he persisted
in screamng he would be arrested. After ten or fifteen m nutes
of continuous disruption, Oficer Stewart testified, H ghtower
was placed under arrest and ordered to stand. Although
H ght ower denies that he was infornmed that he was under arrest,
he testified that when he refused to stand Oficer Stewart
forcibly picked himup by the back of his jacket causing himto
choke and dropped himto the ground. Hightower then clains he
was struck by the officer and placed in a headl ock. While on
the ground, with O ficer Adans straddling his body, H ghtower,

with a free hand, struck Oficer Adans. Hi ghtower presented



Wi t nesses, including neighbors and fanmi |y nenbers who saw t he
incident to corroborate his story.

Hi ghtower’s first conplaint is with the jury
instructions, which read as foll ows:

I NSTRUCTI ON NO. 2
COUNT ONE
THI RD DEGREE ASSAULT

You wll find the defendant guilty of Third-
Degree Assault under this Instruction, if,
and only if, you believe fromthe evidence
beyond a reasonabl e doubt all of the
foll ow ng:

A. That in this county on or about
the 11'" day of Decenber, 2001
he intentionally caused or
attenpted to cause physical
injury to Oficer Aaron Adans;

B. That O ficer Aaron Adans was a
city peace officer acting in
the course of his officia
duties and the defendant knew
that he was acting in the
course of his official duties;

AND

C. That in so doing, he was not
privileged to act in self-
prot ection.

I NSTRUCTI ON NO. 3
COUNT ONE
SELF- PROTECTI ON

Even t hough t he defendant m ght
ot herwi se be guilty of intentional Assault
under Instruction No. 2, if at the tine the
def endant struck O ficer Adans (if he did
so), he believed that Oficer Adams was then
and there about to use nore physical force
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upon hi mthan was reasonably necessary under
the circunstances, he was privileged to use
such physical force against Oficer Adans as
he believed to be necessary to protect

hi rsel f against it.

Provi ded, however, if you believe from
t he evi dence beyond a reasonabl e doubt that:

(1) Oficer Aaron Adans was a
police officer acting under
his apparent authority as
such and was attenpting to
arrest the defendant;

(2) The defendant recognized
O ficer Adans to be so acting
and knew that Oficer Adans
was attenpting to arrest him

(3) Oficer Adans was not using
any nore force than was
reasonabl e necessary to
effect the arrest;

AND

(4) The defendant was resisting
arrest.

Then the defendant was not so
privileged and is not entitled to the
def ense of self-protection set forth in this
i nstruction.
H ght ower contends that under KRS! 503.120(1) he was
entitled to an instruction on qualified self-protection because

he held a wanton belief in his need for self-protection. W

di sagr ee.

1 Kentucky Revised Statutes.



KRS 503. 120(1) defines “inperfect self-defense” and is
general ly applicable where the actor has a m staken belief as to
the need for self-protection.? The statute states:

When the defendant believes that the use of
force upon or toward the person of another
is necessary for any of the purposes for

whi ch such belief would establish a
justification under KRS 503.050 to 503. 110
but the defendant is wanton or reckless in
bel i eving the use of any force, or the
degree of force used, to be necessary or in
acquiring or failing to acquire any

know edge or belief which is material to the
justifiability of his use of force, the
justification afforded by those sections is
unavail able in a prosecution for an offense
for which wantonness or reckl essness, as the
case may be, suffices to establish

cul pability.

Not ably absent in KRS 503.120(1) is any reference to
its availability when, during the course of resisting arrest,
t he actor uses physical force upon an officer. However, KRS
503. 060 specifically addresses this situation and is
controlling. KRS 503.060(1) provides that the use of physica
force is not justified when:

The defendant is resisting arrest by a peace

of ficer, recognized to be acting under col or

of official authority and using no nore

force then reasonably necessary to effect
the arrest, although the arrest is unlawful;

2 Commonweal th v. Hager, Ky., 41 S.W3d 828 (2001).




In Baze v. Conmonweal th,® the court rejected the

contention that the accused was justified in using deadly force
agai nst an officer in the course of an arrest. Noting that KRS
503. 060 prohibits the use of any force on a police officer for
the sole purpose of resisting arrest the court held:

Even though a defendant may believe
t hat deadly physical force is necessary to
protect hinself against unlawful force by
anot her, the use of such force is not
justifiable when the defendant is resisting
arrest by a police officer recognized to be
acting under color of official authority and
using no nore force than reasonably
necessary to effect the arrest even though
the arrest is unlawful.?

The holding in Baze was reiterated in Stopher v. Comonweal th,®

where the court upheld Stopher’s convictions for nurder of a
deputy sheriff and third-degree assault on four other officers
when the court stated unequivocally that “[t]here is no right to
use sel f-defense during an arrest.”®

The | anguage of KRS 503. 060(1) precludes the
application of KRS 503.120(1) to situations where a police

of ficer used no nore force than reasonably necessary to arrest

3 Ky., 965 S.W2d 817 (1997).
4 1d. at 822.
> Ky., 57 S.W3d 787 (2001).

® 1d. at 803.



and the defendant was aware that he was being placed under
arrest. In this case, the jury was properly instructed and
found that Hi ghtower’s conduct did not justify the use of
physi cal force against the officer. W find no error.

Hi ght ower objects to the adm ssion of testinony
concerning the arrests of others in the vicinity at the tinme of
his arrest. Oficer Stewart testified on direct that severa
people were arrested as a result of their disorderly conduct
during H ghtower’s initial detention. Although during his
testi nony defense counsel objected on the basis of Oficer
Stewart’s | ack of know edge regardi ng the charges agai nst the
i ndi vi dual s, counsel did not, as now al |l eged, nmake a specific
hearsay or rel evancy objection.’

There is no error. Evidence pertaining to the
circunstances of the crinme and arrest are rel evant and
admi ssible.® Particularly where, as here, the defendant relies
on the use of force by an officer as a defense, the
circunstances of the arrest are central to the issue of guilt.
Addi tionally, counsel for defense solicited nmuch of the

testinmony regarding the arrests. W find no error.

” See Gabow v. Commonweal th, Ky., 34 S.W3d 63, 75 (2001).

& Matthews v. Commonweal th, Ky., 709 S.W2d 414, 418-19 (1985).




Finally, there was no error in the striking a juror
for cause who had a previous arrest for disorderly conduct and
indicated only that he “thought” he could be fair and inpartial.
The trial court is in the best position to render decisions

regardi ng the deneanor and voir dire answers of potentia

jurors, thus the decision lies within its sound discretion.?®
Havi ng reviewed the juror’s responses to the questions asked and
deferring to the trial court’s discretion, we find no error.

The judgnent is affirned.
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