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SCHRODER, JUDGE. This is an appeal froma judgnment convicting
appel | ant of possession of cocai ne and pronoting contraband
pursuant to a conditional guilty plea. Appellant argues that
the search of his person and the car in which he was a passenger
was incident to an unlawful arrest for possession of drug

par aphernalia. Upon review of the facts and applicable |aw, we
agree wth appellant that he could not be arrested for

constructive possession of a crack pipe found in the vehicle



where his proximty to the pipe was the sole basis for the
arrest. Hence, the order denying appellant’s notion to suppress
is reversed and the matter remanded for further proceedi ngs

consi stent with this opinion.

The only witness at the suppression hearing in this
case was O ficer Mke Abbondanza of the Lexington Police
Departnment. He testified that on the evening of July 22, 2001,
while on routine patrol, he drove into Martin Luther King Park
at around 11:00 — 11:30 p.m, which was after the park had
closed. Wiile patrolling the park, Oficer Abbondanza observed
a bl ack Chevy pickup truck parked in an unlit area of the park
next to a baseball field. Oficer Abbondanza drove up to the
truck and illumnated it with the police cruiser headlights. He
t hen stopped his cruiser and got out to investigate why the
truck was there after hours. Wen he approached the truck, he
observed three nmen, the driver and two passengers, sitting
i nsi de on bench seating. O ficer Abbondanza then inquired of
the driver why they were there when the park was closed. The
driver responded first that he and his passengers had gat hered
some brush in the truck that evening and were | ooking for a
place to dunp it. The officer testified that the brush in the
back of the truck | ooked to have been there for |onger than a
day. The officer next asked the driver for some identification

and where he lived. Wen the officer further inquired about why
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t hey woul d be dunpi ng brush, the driver changed his story to

i ndicate that he was actually taking soneone hone. O ficer
Abbondanza testified that the driver subsequently changed his
story as to why they were at the park yet a third tine, stating
that the truck had overheated. Because of the conflicting
stories, the officer decided to get identification fromthe two
passengers and call for backup. 1In |ooking at the addresses of
the two passengers, O ficer Abbondanza noted that it woul d not
have been necessary to go through the park to take either
passenger hone. He then ran a warrant’s check on all three
occupants. After that, the officer exam ned the truck and saw
no sign that it had overheat ed.

O ficer Abbondanza next asked the driver if there were
any drugs or weapons in the vehicle, and the driver responded,
“no.” At that point, he asked the driver for perm ssion to
search the truck. At first, the driver said yes, but then
i mredi ately changed his mnd. Oficer Abbondanza testified that
the driver began to | ook nervous and told him “No, | don't
think I want you to | ook inside the truck.”

The officer stated that he then proceeded to ask the
driver to step out of the truck so he could do a pat-down search
for weapons, which yielded nothing. For safety reasons, the
of ficer had the two passengers al so get out of the truck for a

pat -down search. O ficer Abbondanza testified that as the



passengers were exiting the truck, he observed in plain sight a
crack pipe on the floorboard of the passenger side of truck.
The two passengers were patted down for weapons, although it is
unclear fromthe officer’s testinmony if Oficer Abbondanza did
t he pat-down search of the passengers or if the other officers
that arrived on the scene did these searches. Apparently,
not hi ng was found in the pat-down search of the passengers.
After the scene had been secured, Oficer Abbondanza
testified that he asked all three occupants who the crack pipe
bel onged to, and all three deni ed ownership thereof. The
officer stated that in order to be fair, he then gave the
occupant s anot her chance for one of themto cl ai mownership of
t he pipe so that he would not have to arrest all three. Again,
no one admtted ownership. Accordingly, all three were arrested
for possession of drug paraphernalia. After the arrests, a
search of the truck reveal ed three push rods and a .2 gramrock
of cocai ne wapped in paper in the mddle of the bench seat.
Appel I ant, Ronni e Mbl ey, was one of the passengers in
the truck. Wen Mbley was taken to jail and searched incident
to the arrest, .36 granms of cocai ne was found on his person.
Mobl ey was ultimately indicted for first-degree possession of a
controll ed substance, pronoting contraband in the first degree,
and possession of drug paraphernalia. Mbley clainmed that his

arrest for drug paraphernalia was unl awful and, thus, noved to
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suppress all the evidence resulting fromthe searches incident
to this arrest. The trial court denied the notion to suppress.

On May 24, 2002, Mobley entered a conditional guilty
plea to first-degree possession of a controlled substance and
first-degree pronoting contraband for which he was sentenced to
one year in prison. He reserved the right to appeal the denia
of his suppression notion, which is now before us.

Mobl ey argues that the trial court erred in not
granting the suppression notion because the police had no right
to arrest himfor possession of drug paraphernalia under the
evidence. The trial court found that there was definitely
probabl e cause to arrest the driver for possession of the crack
pipe. The trial court further found that the arrest of the two
passengers in the truck for possession of the crack pipe was
| awf ul because it was found on the floorboard of the passenger
side of the truck. It nust be noted that the Conmonweal t h
asserts no other justification for the searches in gquestion
ot her than being searches incident to the [ awful arrest of
Mobl ey for possession of drug paraphernali a.

Mobl ey first notes that under KRS 431.005(1)(d), an
i ndi vidual can be arrested for a m sdeneanor violation only when
t he m sdenmeanor is commtted in the authority’s presence. Since
possessi on of drug paraphernalia was a m sdeneanor relative to

Mobl ey, havi ng probabl e cause to believe Mbley was in
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possessi on of the crack pipe would not be sufficient grounds to
arrest Mobley; the officer would have had to actually w tness
Mobl ey comm tting the offense of possession of drug
paraphernalia in his presence. See KRS 218A.500; Mash v.

Commonweal th, Ky., 769 S.W2d 42 (1989).

As stated earlier, the crack pipe was observed by the
officer to be on the floorboard of the passenger side of the
truck. O ficer Abbondanza could not say if it was between or
closer to the legs/feet of either passenger. |In fact, Oficer
Abbondanza testified that he could not remenber in which order
t he passengers were sitting.

“To prove constructive possession, the Comobnweal th
nmust present evidence which establishes that the contraband was

subject to the defendant’s dom nion and control.” Burnett v.

Conmonweal th, Ky., 31 S.W3d 878, 881 (2000) (citing Hargrave v.

Commonweal th, Ky., 724 S.W2d 202, 203 (1986), cert. denied, 484

US 821, 108 S. C. 81, 98 L. Ed. 2d 43 (1987)). Mbbley argues
that only the driver in the present case could have been in
constructive possession of the crack pipe under the dictates of

Leavell v. Conmonweal th, Ky., 737 S.W2d 695 (1987) and Paul v.

Commonweal th, Ky. App., 765 S.W2d 24 (1988).

In Leavell, the Court adopted the position of the
United States Fifth Grcuit that “[t] he person who owns or

exerci ses dom nion or control over a notor vehicle in which



contraband is conceal ed, is deened to possess the contraband.”

Leavell, 737 S.W2d at 697 (citing United States v. Vergara, 687

F.2d 57 (5'" Cir. 1982)). |In that case, the defendant was not in
the car containing the contraband at the tine of his arrest, but
had the ignition key in his possession. |In addition, there was
evi dence that the ignition key was given to the defendant for

t he purpose of transferring possession of the contraband. |1d.

In Paul v. Conmonweal th, Ky. App., 765 S.W2d 24

(1988), the officer observed marijuana at the driver’s feet and
a roach in the dashboard ashtray, and snelled narijuana inside
the vehicle. Al so, the driver admtted that he had been snoking
marijuana. The defendant was a back seat passenger who did not

own the vehicle. The Paul Court held that under the presunption

that the owner or driver is in constructive possession of
contraband found in the car set out in Leavell, conbined wth

t he other evidence that the driver was in possession of the
marijuana, there was probable cause to arrest the driver for
possessi on of marijuana, but not the defendant. The Court went
on to say:

Furthernore, a person’s nere presence in
the sane car with a crimnal offender does
not authorize an inference of participation
in a conspiracy. United States v. D Re,
332 U.S. 581, 68 S. Ct. 222, 92 L. Ed. 210
(1948). The probabl e cause requirenent is
not satisfied by one’s nere propinquity to
ot hers i ndependently suspected of crimna




activity. Ybarra v. Illinois, 444 U S. 85,
100 S. C. 338, 62 L. Ed. 2d 238 (1979).

Paul , 765 S.W2d at 26. Although the instant case can easily be
di stingui shed from Paul by the fact that Mobley was not a back
seat passenger and the crack pipe was seen on the passenger side
fl oorboard, we are still faced with the presunption that the
cont raband bel ongs to the owner/driver of the vehicle and the
fact that the only evidence tying Mbley to the crack pipe was
his proximty thereto.

The Commonweal th argues that the nore recent case of

Burnett v. Conmonweal th, Ky., 31 S.W3d 878 (2000), is

controlling. In Burnett, the defendant was the only passenger
in the car, was seated in the back seat, and was not the owner
of the vehicle. The cocaine was found in a bag in the back seat
near where the defendant was sitting. |In addition, the
driver/owner of the car explicitly denied ownership of the
cocaine, stating “it had to be his [the defendant’s].” The
Court held that although the passenger was not the owner/driver
of the car, he could neverthel ess be adjudged in constructive
possessi on of the contraband found therein. The Court

di sti ngui shed the case from Paul as follows:

First, the crack cocaine was found in the
back seat next to where Burnett had been
sitting as opposed to being found near the
driver in the dashboard ashtray as was the
case in Paul. 1In other words, in the case
at bar, the cocaine was found in an area in




the car within Burnett’s imredi ate control.
Whereas, in Paul, the marijuana was found in
an area outside of the appellant’s imedi ate
control and inside an area within the

i mredi ate control of the front seat
passengers of the vehicle. Second, in Paul
none of the occupants admtted to possessing
the marijuana. |In the case at bar,

El i zabeth [the driver] di savowed possession
and cl ained that the crack cocai ne nust have
bel onged to Burnett.

We agree that Leavell, supra, establishes
the principle that proof that a defendant
has possession and control of a vehicle is
evi dence to support a conviction for
constructive possession of contraband found
within the vehicle. However, we do not
believe that either Leavell or Paul
establishes the principle that proof that
sonmeone ot her than a passenger-defendant had
possession or control of a vehicle in which
contraband is found, precludes a finding

t hat the passenger-defendant was in
constructive possession of the contraband.
Rat her, we believe that ownership and
control of the vehicle is only one factor to
consider in these types of cases.

Burnett, 31 S.W3d at 880-881
In the present case, as in Burnett, the contraband was
found in an area where Mobley was sitting. However, that was

the only evidence connecting Mbley to the crack pipe. Unlike

Burnett, there was no statenent by the driver or other passenger
i ndicating that the pipe belonged to Mobley. Nor was there any
evi dence that the pipe had recently been used by anyone in the

car. In fact, Oficer Abbondanza testified that he observed no

suspi ci ous behavi or on the part of the passengers, whereas the



driver gave three different explanations as to why they were in
the park and appeared nervous. Further, the officer could not
identify in which order the two passengers were sitting or state
if the pipe was closer to one passenger or the other.

It has been held that in order to prove constructive
possessi on of contraband where there is joint occupancy in an
autonobil e, there nust be direct or circunstantial evidence
denonstrating sone connection or nexus individually linking the

defendant to the contraband. United States v. Val adez- Gl | egos,

162 F.3d 1256 (10'" Gir. 1998). Physical proxinity to the
contraband or the nere presence in an area where it is found is

not sufficient. United States v. Wiite, 932 F.2d 588 (6'" Cir.

1991) (citing United States v. Gordon, 700 F.2d 215 (5'" Gr.

1983)). Since Mbley' s physical proximty to the crack pipe was
his only connection to the pipe in the present case, there was
not sufficient evidence that Mbley commtted the m sdeneanor
of fense of possession of drug paraphernalia in the presence of
the police. Hence, Mbley s arrest on that charge was unl awful .
Accordingly, for the reasons stated above, we reverse
t he denial of Mobley' s notion to suppress all evidence obtained
as a result of the arrest for possession of drug paraphernalia
and remand the matter for further proceedings consistent wth
this opinion. G ven our decision above, appellant’s second

argument i s rendered noot.
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ALL CONCUR.

BRI EF FOR APPELLANT: BRI EF FOR APPELLEE:
Gene Lewt er Al bert B. Chandler, 111
Lexi ngt on, Kent ucky Att orney GCeneral

Anitria M Franklin
Assi stant Attorney Ceneral
Frankfort, Kentucky
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