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BEFORE: BUCKI NGHAM GUI DUGLI, AND TACKETT, JUDGES.

BUCKI NGHAM JUDGE: Robert L. Tetrick appeals froma judgnent of
the Henderson Circuit Court followng a jury verdict rejecting
his claimfor personal injury damages suffered in an autonobile

accident wth Betty J. Frashure. The case of Tuttle v. Perry,

Ky., 82 S.W3d 920 (2002), which was rendered by the Kentucky
Suprene Court after the trial of this case, requires us to
reverse and remand the case for a new tri al

On June 20, 1998, Robert L. Tetrick was a passenger in
a rented Hyundai Sonata driven by his wfe, Marilyn. The
vehi cl e was equi pped with seat/shoul der belts as well as with

ai rbags. Betty J. Frashure was driving her vehicle and was



attenpting to enter the flow of traffic on H ghway 41A from a
Thornton’s gas station. Frashure pulled in front of the Tetrick
vehicle, and Marilyn Tetrick was unable to avoid the collision
of the two vehicles even though she applied her brakes.

Al t hough the inpact caused damage to both vehicles, it was not
sufficient to cause the Hyundai’s airbags to depl oy.

Just prior to the accident, the Tetricks had stopped
at a McDonald’'s restaurant to get m |k shakes. Marilyn was
wearing a seat belt, but Robert was not. Marilyn did not suffer
serious injury or require nedical care as a result of the
collision. On the other hand, as a result of the collision,
Robert was thrown forward and to the right, striking the dash,
the door, and the pillar between the wi ndshield and the door.

He suffered injuries to his left knee, his shoulder, his ribs,
and his neck and back. H's injuries were sufficient to require
medi cal care

Frashure acknow edged that her actions caused the
accident. Therefore, that issue was not contested at the trial.
Rat her, Frashure put on expert testinony to show that Tetrick’'s
injuries resulted fromhis failure to wear a seat belt. The
only witness Frashure called in support of her case was Kenneth
R Agent, a civil engineer.

Agent testified that he had a Bachelor’s degree and a

Master’s degree in civil engineering fromthe University of



Kentucky. He stated that he was a regi stered professiona
engi neer, a nenber of the Institute of Transportation Engi neers,
and a nmenber of the National Acadeny of Science. Agent further
testified that he had been affiliated with organi zations
associated with the National H ghway Transportation Safety
Board. He also testified concerning his extensive work in the
study of notor vehicle accidents, the effect that seat belt
use/ nonuse has on accidents, and the reports and studi es he has
published in that field. Over Tetrick’ s objections, the court
accepted Agent as a qualified expert witness. He then testified
that Tetrick would not have had the injuries he suffered had he
been wearing his seat belt.

Instruction No. 3 given by the court to the jury read
as foll ows:

Def endant, Betty Frashure, has accepted

responsibility in contributing to the

acci dent of June 20, 1998, about which you

have heard evi dence. You shall proceed to

I nstruction No. 4.

Instruction No. 4 read as foll ows:

It was the duty of Plaintiff, Robert

Tetrick, as a passenger, to wear a properly

adj usted and fastened seat belt. You wll

determ ne fromthe evidence and award Robert

Tetrick a sumor suns of noney that fairly

and reasonably conpensate himfor such of

the foll owi ng danages you believe fromthe

evi dence he has sustained as a direct result

of the accident, but not by reason of any

failure on his part to use a seat belt at
the tinme[.]



Instruction No. 4 was patterned after the forminstruction
contained in John S. Palnore and Ronald W Eades, KENTUCKY
I NSTRUCTI ONS TO JURIES, Vol. 2, 8 39.02.2 (2003 Cunul ative
Suppl enent) .

In a unani nous verdict, the jury declined to award any
damages to Tetrick. H's notion for a newtrial was denied, and
a final judgnent dism ssing his conplaint against Frashure was
entered on May 2, 2002. This appeal foll owed.

Tetrick raises three issues on appeal, two of which
require us to vacate the judgnent and remand the case for a new
trial. During the cross-exam nation of Agent by Tetrick’s
attorney during the trial, Agent was asked to state his hourly
rate for testifying. Frashure' s attorney objected to the line
of questioning, and the court sustained the objection. The

ruling was proper at that tinme under Current v. Colunbia Gas of

Kentucky, Inc., Ky., 383 S.W2d 139 (1964).

Approxi mately four nonths after the trial, the
Kent ucky Supreme Court rendered its decision in the Tuttle case
and overruled the Current case on the issue of the admssibility
of conpensation for expert witnesses. Tuttle, 82 S.W3d at 924.
The court in Tuttle agreed that “the anpunt of nbney a w tness
is paid for testifying in a particular case is unquestionably
di scl osabl e on cross-examnation.” |1d. Further, the Tuttle

court remanded that case for a newtrial for that sole reason



In an attenpt to avoid the consequences of the Tuttle
case, Frashure raises several argunents. First, she attenpts to
rely on the fact that Tetrick failed to include this issue in
his prehearing statement as required under CR' 76.03(8). Prior
to this case being assigned to this panel for ruling, Tetrick
filed a notion with this court seeking |leave to argue this issue
even though it was added after the prehearing statenent was
filed. Over Frashure' s objections, the chief judge of this
court entered an order granting Tetrick’s notion to add the
i ssue. Thus, her argunent is now noot.

Frashure’s second argunent in an attenpt to avoid the
consequences of the Tuttle case relies on the fact that Tetrick
negl ected to introduce Agent’s answer concerning his
conpensation for testifying into the record by avowal. See CR

43.10. Citing Wllianms v. Payne, Ky., 515 S.W2d 618 (1974),

Frashure contends that in the absence of an avowal, an appellate
court will not presume the excluded the testinony would have
added to the proponent’s case. She thus maintains that the
absence of an avowal is fatal to Tetrick as to this issue.
Frashure’s argument is without nerit. It was
uncontested that Agent was retained as an expert by Frashure.
Thus, the absence of an avowal nerely goes to the actual dollar

anount Agent was paid, not the fact that he was paid. W agree

! Kentucky Rules of Civil Procedure.



with Tetrick that the purpose of an avowal is to permt a
review ng court access to information needed to consider the

trial court’s ruling. See Underhill v. Stephenson, Ky., 756

S.W2d 459, 461 (1988). As the Underhill court stated, “[w] hen
there is sufficient evidence before the review ng court
regardi ng the issue, an avowal is unnecessary.” 1d. W
conclude that Tetrick’s failure to have Agent’s answer to the
conpensati on question put into the record by avowal is not fatal
to his claimunder this issue.

In another attenpt to avoid the consequences of the
Tuttl e case, Frashure argues that the error, if any, was
harm ess and cannot serve as grounds for a reversal of the
judgnment. See CR 61.01. Tetrick' s question sought information
concerning Agent’'s fee for testifying and thus was directly
ainmed at the issue of Agent’s possible bias. The Kentucky
Suprene Court nmade it clear in the Tuttle case that error in
this regard, even when consi dered al one, requires the vacating
of the judgnment. 82 S.W3d at 922. 1In light of that decision,
such an error cannot be deened to have been nerely harm ess.
Thus, we vacate and remand for a new trial.

Tetrick next argues that the court erred by giving
Instruction No. 4 and failing to instruct the jury to apportion
fault anong the parties. |In support of his argunent, Tetrick

cites Wenyss v. Coleman, Ky., 729 S.w2d 174 (1987), and Ceyer




V. Mankin, Ky. App., 984 S.W2d 104 (1998). Tetrick argues that
in cases involving the seat belt defense, a party is entitled to
have the question of conparative fault subnmitted to the jury and
that Instruction No. 4 inproperly failed to do so.

On the other hand, Frashure argues that Instruction
No. 4 was patterned after the forminstruction in Palnore’s jury
instruction book and that the forminstruction specifically
cites to both the Wnyss and Geyer cases. Further, Frashure
argues that the error, if any, anounted to nerely one of form
and that Instruction No. 4 fairly placed the issue before the
jury. Thus, she asserts that any error was nerely technical and
caused no prejudice to Tetrick. In support of the argunent, she

cites Mller v. MIller, Ky., 296 S.W2d 684, 687 (1956), wherein

the court stated that “[t]echnically incorrect instructions are
not grounds for reversal where the rights of the losing party
are not prejudiced.”

First, we note that the instruction given by the tria
court was erroneous because it nmade reference to a duty on the
party of Tetrick to wear a seat belt. KRS? 189.125(6) provides
in relevant part that “[n]o person shall operate a notor vehicle
manuf actured after 1965 on the public roadways of this state
unl ess the driver and all passengers are wearing a properly

adj usted and fastened seat belt, unless the passenger is a child

2 Kentucky Revised Stat utes.



who is secured as required in subsection (3) of this section.”
This section of the statute does not inpose a statutory duty to
wear a seat belt on a passenger in a vehicle.?

“I'n the absence of statute it is not our function to
declare that the law requires, or that it does not require, the
occupants of an autonpbile to wear seat belts.” Wnyss, 729
S.W2d at 179. “[T]he enuneration of specific duties is the
exception to the rule, reserved for statutory duties, and the
‘general rule for the content of jury instructions’ is to couch
same in the terms of the general duty[.]” 1d. at 181, citing

Rogers v. Kasdan, Ky., 612 S.W2d 133, 136 (1981). Thus, as

there is no statutory duty requiring a passenger in a vehicle to
wear a seat belt, the court’s instruction, as taken from
Pal nore’ s form book, was erroneously given. As the Kentucky

Suprene Court stated in the Wnyss case:

[Where there is no statutory duty, a proper
instruction will not specifically refer to a
seat belt defense, but will state the
general duty to exercise ordinary care for
one’s own safety, leaving it to the jury to
decide fromthe evidence whether the failure
to utilize an avail able seat belt was a
breach of that duty in the circunstances of
this case, and, if so, whether such breach
was a substantial factor contributing to
cause or enhance the claimant’s injuries.

®1n Geyer v. Mankin we stated in a footnote that KRS 189. 125(6)
created a duty to wear a seat belt. 984 S.W2d at 108, n.4. However,
that case involved the failure of the driver, not the passenger, to
wear a seat belt.




Id. at 181.

Further, we agree with Tetrick that the jury should
have been instructed in accordance with principles of
conparative fault. Such is required by the Wenyss case. 1d. at
179. Therefore, we reverse the judgnment on this additiona
ground and remand for a newtrial. Further, we direct that in
the event of another trial, the trial court fashion the jury
instructions in accordance with principles of conparative fault.

Tetrick’s last argunent is that the trial court erred
“by permtting Kenneth Agent, a traffic engi neer and acci dent
reconstruction expert, to offer medical testinony at trial.” As
we have noted, Agent testified that Tetrick would not have had
the injuries that he did had he been wearing a seat belt.
Tetrick argues that this testinony “is clearly a nedica

opi nion” and that the court erred by allow ng Agent, a civil

engineer, to testify in this regard. See H Il v. Sextet M ning

Corp., Ky., 65 S.W3d 503, 507 (2001).

We disagree with Tetrick’s argunent that Agent gave a
medi cal opinion. Agent did not testify as to the extent of
injuries and their physiological effects on the body. Rather,
he testified that the seat belt, by restraining Tetrick’s notion
on i npact, would have prevented the “secondary inpact” between
Tetrick and the forward interior of the car. Furthernore, this

court held in Bass v. Wllianms, Ky. App., 839 S.wW2d 559 (1992),




that to qualify as an expert w tness concerning the seat belt
def ense, “the w tness nust possess sufficient training, special
know edge, or skill to testify on the subject dealing with the
effect of non-usage of seatbelts in collisions.” |1d. at 566.
Further, the court in Bass stated that “[w hat nust be shown is
a causal relation between the claimant’s failure to wear a
seatbelt and the degree of subsequent injury.” I1d. W agree
with the trial court that Agent was qualified to testify as an
expert witness on the subject of seat belt use.

The judgnent of the Henderson Circuit Court is

reversed, and the case is remanded for a new trial.
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