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BARBER, JUDGE: Appellant Thomas Ray Bur khead (hereinafter
“Bur khead”), appeals his conviction of wanton first degree
assault. W affirmthe trial court’s judgnent.

Thomas Bur khead was charged with striking an
acquai ntance wi th an autonobile, causing severe physical injury
to Jackson Schil dknechk (hereinafter “Schil dknechk”), the
victim At trial, Burkhead testified that he was driving his
brother’s car, nade a right turn onto a narrow all ey, and

momentarily lost control of the vehicle when he reached to catch



some CDs that were slipping fromthe dash. Burkhead did not
stop at the scene, and testified that he was scared of the
consequences. Burkhead testified that the accident was caused
t hr ough negl i gence.

Schi | dknechk was wal ki ng al ong the alley, about 100
feet fromthe intersection, when he was struck by the vehicle.
Schi | dknechk testified that he saw Burkhead driving the vehicle,
and attenpted to junp out of the way. The car struck himand he
hit his head on the curb. Schil dknechk is now paralyzed from
t he chest down. Schil dknechk gave the investigating officer
Bur khead’ s nane, as the individual who had struck himwth the
car.

Schi | dknechk testified that he had bought drugs from
Burkhead in the past, and that at the tine he was struck by the
car, he was “a little late” in paying for his |latest purchase.
He testified that he saw the car conming at himfast, and that he
heard tires squealing. He clained that the car’s wheels canme up
on the curb and he was struck by the front of the vehicle.
Schi | dknechk al so testified as to a fight he and Burkhead had
t he night before he was hit by the car, after which Burkhead was
taunted by passersby for losing to Schil dknechk.

The trial court instructed the jury on attenpted
murder, intentional or wanton first degree assault, and second

degree assault. The jury found Burkhead guilty of wanton first
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degree assault. Burkhead objects to the trial court’s
instruction on wanton first degree assault, asserting that the
evi dence did not support a finding of extrene indifference to
the value of human life. The record shows that there were no
skid marks or acceleration marks at the scene. There was no
acci dent reconstruction by the prosecution. Burkhead argues
t hat the evidence does not support a finding of anything other
than an accidental striking of the victim Burkhead al so argues
that he was not permtted to show that he did not exhibit
extrene indifference to the value of human life.

The Commonweal th argues that instructions nust be
based on the totality of the evidence, as required by Mbe v.

Commonweal th, Ky., 884 S.W2d 668 (1999). The Commonweal t h

clainms that the trial court’s instructions were appropriate
based on the evidence before the trial court. Kentucky |aw
requires a trial court to give instructions on the whole | aw of

the case. Cooper, Kentucky Instructions to Juries, Vol. |,

Section 1.05A, p. 14 (1999). \Were there is a question of fact
regardi ng the defendant’s actions, that issue nust be placed

before the jury in the jury instructions. Comobnwealth v.

Benham Ky., 816 S.W2d 186, 187 (1991). The question of
whet her a defendant acted with extrene indifference is a jury
i ssue, and nust be presented to the jury for ruling. Hudson v.

Commonweal th, Ky., 979 S.W2d 196, 198 (1998). Instructions
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that provide the jury with sentencing options including wanton

or reckl ess behavior are considered proper. Robertson v.

Commonweal th, Ky., 82 S.W3d 832 (2002). W find the tria

court’s instructions appropriate under the evidence before the
court.

Bur khead asserts that the trial court inproperly
permtted introduction of notive evidence in rebuttal, w thout
the required notice to the defendant. The Commonweal th
attenpted to present evidence at trial show ng a prior
altercation over drugs between Schil dknechk and Bur khead.

Bur khead obj ected, noting that he had no prior notice of the
fight. The court instructed the prosecution that such a matter
was a prior crimnal act for which notice to the defense is
required.

Notice is required in order to “provide the accused
with an opportunity to challenge the adm ssibility of this

evi dence. .7 Tame v. Commonweal th, Ky., 973 S.W2d 13, 31

(1998). Burkhead argues that this evidence was substantive, and
the attenpt to introduce it on rebuttal constitutes reversible
error. The trial court permtted the introduction of the

evi dence, which the Commonwealth clained it had just discovered,
and permtted Burkhead to cross-exam ne Schil dknechk regardi ng
the alleged fight. Evidence regarding the relationship between

t he def endant and the victimis rel evant and adni ssi bl e. Lear




v. Commonweal th, Ky., 884 S.W2d 657 (1994). There was no

showi ng that the Commonweal th intentionally del ayed adm ssion of
t he evidence. Under such circunstances, we do not find
reversible error.

Bur khead cl ains that reversible error occurred when
the trial court denied his request to show a vi deotape of the
acci dent scene. Burkhead argues that this videotape was
necessary to show t he sharpness of the turn, and to support his
contention that the vehicle was traveling slowy at the tine
Schi | dknechk was hit. Burkhead asserts that the trial court’s
deni al was an abuse of discretion. Rulings on adm ssibility of
evi dence shall not be disturbed absent a showi ng of an abuse of

di scretion. Partin v. Commonweal th, Ky., 918 S.W2d 219 (1996).

There was no showing that it was an abuse of discretion to deny
Bur khead the right to show the videotape. Photographs of the
acci dent scene and descriptions of the scene were allowed into
evi dence. Under such circunstances, the trial court’s deni al
did not constitute reversible error.

Bur khead asserts that he was denied the right to
confront the witness when the trial court denied his request to
ask Schil dknechk how nmuch contraband he had ingested in the days
prior to the accident. Burkhead clains he was attenpting to
show t hat Schi |l dknechk was too “high” at the tine of the crash

to know what was going on. The trial court permtted initia



guestions regardi ng drug use, but excluded the renai nder as
irrelevant. Under Kentucky law the trial court may control the
node and order of questioning wtnesses. KRE 611. The trial

court may limt cross-exanmination, within its discretion. Baze

v. Commonweal th, Ky., 965 S.W2d 817 (1997). W affirmthe

trial court’s ruling.

Bur khead clains that the trial court was in error when
it excluded evidence that Burkhead was renorseful after the
crash. Burkhead's witten statenent showi ng renorse was read to
the jury. The audiotape of his verbal statenent was al so pl ayed
to the jury. 1In those statenents, Burkhead expressed the fact
that he did not mean to hit the victim and that he was sorry
for his actions. The trial court nerely refused to all ow
Bur khead to ask the investigating officer how he woul d
characterize Burkhead' s feelings. This was a perm ssible
[imtation on the adm ssibility of evidence.

Lastly, Burkhead asserts that he was inproperly
precl uded from asking on voir dire whether people could be
killed accidently in a traffic accident. Burkhead clains that
the trial court’s actions were inproper, because he was not
all owed to determ ne whether the jurors could consider the

entire range of penalties, as required by Shields v.

Commonweal th, Ky., 812 S.W2d 152 (1991). W find no connection

in the record between the proposed voir dire and the issue of
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whet her the jury could properly consider the entire range of
penalties. The proposed question appears to be a matter of
general know edge. Even where the denial of such a question is
in error, there was no showi ng that the clained error affected
t he outconme of the case. Under such circunstances, the claim
does not rise to the level of reversible error. Horton v.

Conmmonweal th, Ky., 240 S.W2d 612, 614 (1951).

For the foregoing reasons, we affirm Burkhead’ s

convi cti on.
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