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Commomuealth Of Kentucky

Court OFf Appeals

NO. 2002- CA-001392-WC
W LLARD FOUCH APPELLANT

PETI TI ON FOR REVI EW OF A DECI SI ON
V. OF THE WORKERS' COVPENSATI ON BOARD
ACTI ON NOS. WC-01-00562 and WC-92-09718

| SLAND FORK CONSTRUCTI ON; TUG

VALLEY LAND DEVELOPMENT; BLAZE

COAL COVPANY; SPECI AL FUND;

RONALD E. JOHNSON, Adm nistrative

aw Judge; and WORKERS COWVPENSATI ON

BOARD APPELLEES

CPI Nl ON AND ORDER

(1) DI SM SSI NG PARTY TO APPEAL

AND
(2) AFFI RM NG WORKERS' COVPENSATI ON BOARD OPI NI ON

k% k% %% %%k *%

BEFORE: BARBER, BUCKI NGHAM and HUDDLESTON, Judges.
HUDDLESTON, Judge: WIllard Fouch appeals from a Wrkers’
Conpensation Board opinion affirmng the decision of an
adm nistrative |l aw judge dism ssing his claimfor additional coal
wor kers’ pneunoconi osis (CAP) benefits.

Fouch was born on March 12, 1945, and has a tenth grade

education with no specialized or vocational training. He has



worked in the mnes for over thirty years. At the tine of the
benefit review conference, he was 56 years old and unenpl oyed but
was receiving federal black lung benefits, social security benefits
and a pension fromthe United M ne Wrkers’ Association. On March
9, 1992, he filed his original application for retraining incentive
benefits (RIB) with the Wrkers’ Conpensation Board against his
then current enpl oyer, Blaze Coal Conpany.

By virtue of an agreenent between Fouch and Bl aze which
was approved Cctober 13, 1992, Fouch received an $18, 000.00 | unp
sum paynment in settlement of his claim He subsequently returned
to work in the mning industry and was | ast exposed to coal dust on
Decenber 12, 1998, while enployed by Island Fork Construction. At
that tinme, he was laid off. On Decenber 8, 2000, Fouch filed a
notion to reopen his RIB claim on the basis of a worsening of
physi cal condition and/or an increase in occupational disability,
and he filed a nmotion to join additional parties, nanmely the
Speci al Fund and Tug Val l ey Land Devel opnent.

In separate orders entered on February 13, 2001, the ALJ
sustained the forner notion, ordering the claimassigned to an ALJ
for further adjudication and joined the Special Fund as a party but
overruled the latter notion as to Tug Valley, granting Fouch thirty
days in which to file a new cl ai magai nst the subsequent enpl oyer.
The two clains were to be consolidated upon the new cl ai m being
filed.

On April 9, 2001, Fouch filed a new cl ai magai nst Island
Fork and Tug Val |l ey which was then consolidated with the reopening

claim Afor all purposes permssible under [Kentucky Revised



Statutes] KRS Chapter 342" pursuant to the aforenenti oned order;
the consolidated claim was then assigned to the presiding ALJ.
Bl aze subsequently noved to have the reopening claim dismssed.
Finding Athat [Fouch] was exposed to coal dust for several
enpl oyers after his enploynment with [Blaze],@ the ALJ granted
Bl aze’s notion in an order entered on June 15, 2001, ordering At he
entire casefl dism ssed A[s]ince [Blaze] and the Special Fund are the
only defendants@ in that claim However, the order does not
contain finality |anguage as required by Kentucky Rules of Cvi
Procedure (CR) 54.02(1).' No appeal was taken fromthis order.?
In support of his new claim Fouch relied upon nedical
evidence fromDrs. John Myers and Mann Younes. Dr. Myers di agnosed
Category 2/1 disease based on an x-ray taken April 26, 1999, but
offered no testinony relative to pul nonary function testing. Dr.
Younes interpreted an x-ray taken June 14, 2000, as indicative of

Category 2/ 2 disease. He found an FVC of 110.4% an FEV-1 of 80.4%

! In Wiittaker v. Wight, the Suprene Court observed t hat
Agiven the w despread application of the civil rules to
adm ni strative proceedings generally found in 803 [Kentucky
Adm ni strative Regul ati ons] KAR Chapter 25,0 there is no basis for
treating a workers’ conpensation appeal any differently than a
civil appeal. Ky., 969 S.W2d 209, 211 (1998). Specifically, Aa
final order is determned in accordance with CR 54.02(1) and (2).0
ld. at 210.

2

There was sone dispute as to whether Blaze and the
Special Fund were viable parties to this appeal in light of this
order, i.e., whether the order was final and appeal abl e gi ven the
absence of finality |anguage, or did not becone final until the
order of Novenber 12, 2001, neaning the current appeal was tinely
filed. As the order of May 22, 2001, consolidated the two clains
at issue thereby involving nultiple parties, finality | anguage was
required under CR 54.02(1]) C its omssion renders the order
di sm ssing Blaze and the Special Fund interlocutory and both were
properly joined as parties to this appeal.
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and indicated that the primary etiol ogy was tobacco snoking with
occupational coal dust exposure being a contributing factor.

I sland Fork relied upon evidence from Drs. Abdul Kadar
Dahhan and Thomas Jarboe. According to Dr. Dahhan, who exam ned
Fouch on May 14, 2001, the x-ray reveal ed Category 0/0 and Fouch
had an FVC of 108% and an FEV-1 of 87% In his view, there was no
evidence of pulnonary inpairnent and/or disability caused by,
contributed to or aggravated by inhalation of coal dust or CW

Dr. Jarboe interpreted the x-rays taken by Dr. Dahhan on
May 30, 2001, as indicating Category 0/1 disease as there were a
few opacities of the As@ and At@ variety visible in all lung zones
bilaterally with no rounded opacities identified. He concl uded
that the profusion was insufficient to warrant a diagnosis of CWP,
noting that the irregular opacities are not typical of CW

Fouch was examned by Dr. N K Burki, a university
eval uator appointed pursuant to KRS 342.315, on April 3, 2001
Wil e his exam nation reveal ed no evidence of CAP, Dr. Burki did
di agnose enphysema due to cigarette snoking resulting in a 30%
i mpai rment due to loss of pulnonary function. He further found
that Fouch had Category 1/0 with an FVC of 110% and an FEV-1 of
80%

After review ng the evidence, the ALJ found that Fouch
Ais not entitled to any nore benefits for CAP,§ engaging in the
foll ow ng anal ysi s:

The nedi cal proof presented by the parties goes
in opposite directions as mght be expected. The

University Evaluation falls in the mddle and is the nost



convi ncing when paired with [Fouch’s] snoking, nedical
and work history. These findings indicate a 1/0 wth
110% and 80% FVC and FEV1 respectively which would
prohi bit any recovery even if the conclusion [Fouch] does

not have CWP is rejected.

Fouch filed a petition for reconsideration arguing that
it was inproper to give presunptive weight to the wuniversity
eval uator’s opinion in a claimoriginating prior to Decenber 12,
1996. I n denying Fouch’s petition, the ALJ reiterated that his
| ast day of exposure was Decenber 12, 1998, and that his argunent

was therefore incorrect pursuant to Magic Coal Co. v. Fox.® 1In so

doing, the ALJ observed that Blaze had filed a petition for
reconsi derati on seeking reinbursenent Afor A d Republic Coal Co.
for the expense of the [university evaluation].( Noti ng that
| sl and Fork had stipulated to being Fouch’s enpl oyer on the date of
| ast exposure at the benefit review conference, the ALJ concl uded
that Island Fork was responsible for the cost of said exam nation
and ordered Island Fork to Areinburse Od [R]epublic Insurance
Company(@ in the anount of the exam nation fee.

On appeal to the Board, Fouch argued that his right to
CWP benefits vested when he filed the original RIB claim March 9,
1992, and therefore, his reopening claim was governed by the
statute as it existed at that tine rather than the anmended version
in effect on his |ast date of exposure, Decenber 12, 1998. In

support of his argunent, Fouch enphasized that the lawin effect on

Ky., 19 S.W3d 88 (2000).
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the date of injury generally determnes the rights of an injured
wor ker . He further contended that both the anmendment to KRS
342.732 and the enactnment of KRS 342.315 affect his substantive
rights and therefore should not be applied retroactively.

Fouch’s argunents in this Court mrror those he nade to
the Board. |In neither instance did Fouch raise an issue regarding
the dism ssal of his claimagainst Island Fork, opting instead to
focus on the foregoing question as to which version of the
applicable statute should be applied to his reopening claim an
inquiry which inplicates only Bl aze. Accordingly, the dism ssal
of Island Fork is final and the present appeal is dismssed as to
t hat party.

When revi ew ng decisions of the Board, our function is to
correct the Board only where we perceive that the Board Ahas
over |l ooked or m sconstrued controlling statutes or precedent, or
commtted an error in assessing the evidence so flagrant as to
cause gross injustice.f* Here, the Board has correctly applied the
governing statute and we perceive no error in its assessnent of the
evi dence. Because we agree wth its reasoning as to the
di spositive issue in this case, we adopt the follow ng portion of
its opinion as our own as set forth bel ow

W di sagree with Fouch’s argunents and affirm

Unfortunately for Fouch, in Magic Coal Co. v. Fox, [] the

Suprene Court concluded [that] the term Apresunptive

wei ght® nerely created a rebuttabl e presunption pursuant

4 Western Baptist Hosp. v. Kelly, Ky., 827 S.W2d 685, 687-
688 (1992)°
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to [ Kentucky Rul es of Evidence] KRE 301. KRS 342.315(2)
does not restrict the ALJ's authority to weigh
conflicting evidence, it only requires him to state
specifically a reasonable basis for disregarding the
[u] niversity evaluator’s opinion. In Magic Coal [], the
Suprene Court explained [that] the presunption created by
KRS 342.315(2) neither shifts the risk of persuasion to
the defendants nor Araises the bar@ with regard to
claimant’s burden of persuasion[.] Furthernore, where
clinical findings and opinions of the [u]niversity
eval uator are rebutted, KRS 342.315(2) does not restrict
the authority of the fact finder to weigh the conflicting
evidence. The ALJ found that referral for a [u]niversity
eval uation did not affect a substantive right but rather
was a procedural change. The [Clourt found [that]
[ulniversity evaluation reports are substantial evidence
to be considered regardl ess of whether the | ast exposure
occurred prior to Decenber 12, 1996

Here, Fouch has a trenendous burden on appeal .
Since his ventilatory studies exceeded 80% Fouch nust
show [that] the evidence conpelled a decision based upon
either the 2/1 or 2/2 x-ray reading and that the 1996
amendnents did not apply to his case. Failure to prove
either that the evidence conpelled a finding of a 2/1
reading or [that] the 1996 anmendnents did not apply [is]
fatal to his appeal. Since the x-ray readi ng contai ned

in the [u]lniversity evaluation is substantial evidence to



support a finding of a 1/0 reading, it cannot be said
[that] the evidence conpelled a finding in Fouch’s
favor. [ 7]

Fouch must also fail on the argunent that the
1996 anendnents cannot be applied to his claim KRS
342.316 establishes [that] the responsible enployer is
t he enpl oyer in whose enpl oynent the enpl oyee was | ast
exposed to the hazards of the occupational disease and
that the time of the beginning of conpensation paynents
shall be the date of the enployee’'s last injurious
exposure to the cause of the disease or the date of
actual disability, whichever is later. Here, Fouch’s
| ast exposure occurred follow ng the enactnent of the
1996 anendnents and there is no proof of actual
disability that predates the 1996 anendnents. Wi | e
Fouch was exposed to coal dust prior to the 1996
amendnents, there is a conplete lack of evidence of
disability prior to the enactnent of the 1996 anendments.
The ALJ's finding that Fouch is not entitled to any
addi tional benefits for [CWP] is supported by substanti al

evi dence and must be affirned.[]6

In accordance with the foregoing, Island Fork is hereby
di smssed fromthis appeal and the Board s opinion is affirmed with

respect to the remmining parties.

Special Fund v. Francis, Ky., 708 S.W2d 641 (1986).
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ALL CONCUR.

ENTERED: Decenber 20, 2002 /s/ Joseph R Huddl eston

MCODI FI ED: January 10, 2003 Judge, Court of Appeals

BRI EF FOR APPELLANT: BRI EF FOR APPELLEE | SLAND FORK
CONSTRUCTI ON:

Leonard Stayton

| nez, Kentucky WlliamE. Brown, 11
JENKI NS PI SACANO ROBI NSON
& BAI LEY

Lexi ngton, Kentucky

NO BRI EF FOR APPELLEE
TUG VALLEY LAND DEVELOPMENT.

BRI EF FOR APPELLEE
BLAZE COAL COWVPANY:

J. Gegory Allen
RILEY & ALLEN, P.S.C.
Prest onsburg, Kentucky

BRI EF FOR APPELLEE WORKERS'
COMPENSATI ON FUNDS (successor
to Special Fund):

David W Barr
Frankfort, Kentucky



