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BEFORE: JOHNSON AND KNOPF, JUDGES; AND M LLER, SENI OR JUDGE.‘!
JOHNSON, JUDGE: Patti C axon has petitioned for review of an
opi nion of the Wirkers’ Conpensation Board entered on My 29,

2002, which affirnmed an order by the Adm nistrative Law Judge

! Seni or Judge John D. Mller sitting as Special Judge by assignnent of the
Chi ef Justice pursuant to Section 110(5)(b) of the Kentucky Constitution and
KRS 21.580.



(ALJ) that dism ssed Caxon’s claim Having concluded that the
evidence did not conpel a finding for Caxon, we affirm

Prior to 1985, C axon was a housewi fe and did not work
out si de the hone. She undertook a part-tine job as a substitute
cook for Geenup County Schools beginning in 1980. In 1988 she
becanme enpl oyed full-tinme by Geenup County School s, worKking
approximately six and one-half hours per day. C axon was
enpl oyed in the cafeteria, and her duties included washing
di shes and silverware, scrubbing pots and pans, stacking trays,
handling trays with one hand whil e scooping, dipping, and
serving food with her other hand, slicing fruits, |ayering neats
and cheeses, preparing rolls and mashed potat oes, cutting dough
for rolls, and washing all the pots and pans used in the
preparation of the food. She additionally stocked cases of food
on shel ves, swept, nopped, and cleaned. On days when French
fries were served, she would stand in front of the fryer, lift
t he baskets out of the fryer and dunp the fries out. She hel ped
prepare breakfast and lunch for about 200 children.?

Cl axon al l eged a carpal tunnel syndrone injury on
Decenber 21, 1998. She asserted this as the date of her work-
related injury because this was the date she was first exam ned

by Dr. Ray Kleykanp, her famly physician. Dr. Kleykanp

2 There were a total of four enployees in the cafeteria. Three enpl oyees
prepared the food and one enpl oyee served as the di shwasher.



di agnosed C axon with bilateral carpal tunnel syndrone and
opined that the injuries were work-related. |In January 1999
Cl axon told her supervisor, Sandy Collier, that she had been
di agnosed with carpal tunnel syndronme and that she felt her
injuries were work-rel ated.

During her deposition, Caxon testified that she had
first experienced sone pain and nunbness in her hands in 1995.
Cl axon additionally testified that, in 1998, her hobbies were
pai nting signs and making crafts, including using her sew ng
machine to sew pillows and dolls. She had engaged in these
types of hobbies since the late 1980°s. Wen Dr. Kl eykanp
eval uated C axon in 1998, she did not renenber whether he asked
her about her activities.

Dr. Kleykanp referred C axon for problenms with her
knee to Dr. Howard Fei nberg, an osteopath specializing in
arthritis. Dr. Feinberg inquired as to whether C axon was
havi ng any ot her problens, and C axon told himabout her wi st
injuries. Dr. Feinberg first adm nistered injections to
Caxon’s wists, followed by the execution of a nerve conduction
test. Dr. Feinberg opined that C axon needed surgery.

On January 21, 2000, Dr. Janes Powel| perforned right
ul nar nerve deconpression and right carpal tunnel lysis on
Cl axon. Hi s preoperative diagnosis was ul nar neurotherapy and

carpal tunnel syndrone bilaterally. On March 29, 2000, C axon
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returned to Dr. Powell for synptons of occasional nunmbness and
tingling in her forearm especially with her hand in extension.
Dr. Powell’'s exam nation revealed that there could be sone
pressure consistent with mld tendon irritation and sone

persi stent ul nar weakness.

On April 27, 2000, O axon underwent |eft ulnar nerve
rel ease of the el bow, I|eft carpal tunnel lysis, and application
of short armsplint by Dr. Powell. C axon saw Dr. Powell on
August 2, 2000, and indicated that the nunbness in her hand had
i nproved after surgery, but that she now had recurrent nunbness
and tingling. She also experienced difficulty using her hands.
Her physical exam nation showed m ni mal weakness in the ul nar
nerve. Dr. Powell noted that C axon’s repetitive notion on her
job was directly responsible for the bilateral ulnar and nedi an
neur opat hies. An EME NCV was perfornmed on both upper
extremties on August 30, 2000, with reports of continued sharp
pai n when using her hands. C axon indicated that she tried to
return to work at Greenup County School for three days in August
2000, but was unsuccessful. Based on the normal results of the
EMEZ NCV studies, Dr. Powell found that this was old nerve damage
that had no resolution and referred Caxon to Dr. Martin Kassan
for a second opinion.

Dr. Kassan testified that he was a plastic surgeon and

had training in hand and m crosurgery. Dr. Kassan first
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eval uated C axon on Septenber 19, 2000, for synptonms of pain in
her hands and fingers, with nunbness and tingling, pain
radiating up to her arnms and to her el bows, weakness and
decreased grip strength, and bei ng awakened from sl eep due to
the pain. Hi s physical exam nation reveal ed no evi dence of
Tinel’s sign® at the wist and no evidence of either ulnar tunne
or pronator syndrone on the right side, but there was a positive
Tinel’s sign at the distal end of the cubital tunnel release.

On the left side, O axon had positive Tinel’s sign at the distal
forearmoverlying the nmedian nerve and at the distal end of the
scar over the cubital tunnel release. An exam nation of

Cl axon’s cervical spine indicated full range of notion upon

fl exion of the neck, but that she had devel oped severe pain in
her arnms when she tried to bring her chin to her shoul ders or
her ear to her shoulder. Dr. Kassan testified that his

di agnosi s was residual upper extremty pain, status post

bil ateral carpal tunnel release and bilateral cubital tunne

rel ease wth questionabl e residual carpal tunnel syndrones

bil aterally and questionabl e cervical radicul opathy and found

that her condition was related to her job as a cook. At that

3 A positive Tinel’s sign was defined by Dr. Kassan as follows: “We

[ physi ci ans] strike over the course of the nerves with the finger to elicit
an abnormal response, an electrical xxx, paresthesias, tingling. This

usual Iy indi cates sone form of conpression or tightness and actual sinulating
the nerve at that |evel.”



time, Dr. Kassan reconmended X-rays and an MRl of the neck to
rul e out any cervical problens.

Dr. Kassan further testified that C axon returned to
hi m on Cctober 3, 2000, for reevaluation and reported continued
pain in her hands. He ordered a cervical spine X-ray, which
reveal ed m | d degenerative changes of the cervical spine with
some osteophyte formation. He also ordered an MRl scan, which
showed noderate asymretric bul ging of the C5-6 and C6-7 on the
left with mld conpression of the thecal sac and mld |eft
neural foram nal encroachnent and mld concentric bul ging of the
C4-5 disc wthout herniation or inpingenent on the neura
foram na. Dr. Kassan indicated that although O axon had signs
of spinal pathol ogy, he was unable to make a definite di agnosis
or assign an inpairnment rating at that tinme because he was
unsure what her |evel of involvenent was and she had not reached
maxi mum medi cal inprovenent at that tine. At the time of his
| ast exam nation, Dr. Kassan felt that C axon was unable to
return to work and recomrended eval uati on by a neurologist with
the possibility of therapy with traction and anti-inflammtory
medi cati on.

In an additional report dated October 2, 2001, Dr.
Kassan stated that C axon had evidence of positive clinica
findings of nedi an nerve dysfunction evidenced by residua

Tinel’s sign and el ectrical conductive delays on EMac He placed
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her in a Gade 2 classification and decreased superficia
cutaneous pain and tactile sensibility with abnornmal sensations
or noderate pain that carried a 61-80% sensory deficit rating.
In regards to her right arm he assigned 24% i npairnment for the
medi an nerve and 4% for the ulnar nerve, for a total of 27%
upper extremty inpairnment for the right arm |In regards to her
left arm he assigned 31% upper extremty inpairnment for the
nmedi al nerve and 6% for the ulnar nerve, for a total of 35%
upper extremty inpairnent. For whol e person inpairnent, he
assi gned 53% based on a conbi nation of the above cal cul ati ons.
Dr. Bansal testified that he first evaluated C axon on
Decenber 14, 2000, based on a referral by Dr. Kassan. At that
time, C axon reported having undergone carpal tunnel release,
but only had about 20% i nprovenent in the nunbness and tingling
in both hands. His physical exam nation revealed a Tinel’s sign
and some spasns in the neck. He performed nerve condition
studi es and an EM5 which showed a bil ateral nedi an nerve
neur opat hy consistent with the diagnosis of bilateral carpa
tunnel syndronme. He noted that there was a study done on August
15, 2000, that showed no evidence of carpal tunnel syndrone,
al t hough C axon had synptons of carpal tunnel at that tine. A
second study was done on April 6, 2001, which showed evi dence of
carpal tunnel syndronme. Dr. Bansal testified that he eval uated

Cl axon on six different occasions and that his diagnosis
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i ncl uded carpal tunnel syndrone, cervical disc disease,
depressive disorder, and chronic mgraines. He found that her
carpal tunnel syndrone was from continuous, repetitive wi st
novenent and fromusing her hands on a long-termbasis in her
j ob as a cook.

Dr. Bansal indicated that his |ast exam nation of
G axon was on August 28, 2001, at which tinme she still had
conpl aints of neck pain and tingling and nunbness in both hands.
Specifically, she had nunbness when driving her car and was
awakened at night with nunbness. Her physical exam nation
reveal ed positive Tinel’s sign for nmedi cal and ul nar nerves.
Dr. Bansal testified that he reconmended lifting restrictions
and no fine mani pulations wth her hands. He al so recommended
t hat C axon undergo steroid injections or that he re-explore the
carpal tunnel again. He was awaiting a decision from C axon.
He assigned a 10% i npairnent rating, attributing 5%to the
carpal tunnel syndrone and 5% to the pain associated with the
carpal tunnel. He also testified that he diagnosed C axon wth
depressive disorder and related it to the chronic pain in her
neck and hands. Regarding her treatnent for depression, he
prescri bed nedication, but did not refer her to a psychiatrist.
Dr. Bansal did not feel that Caxon could return to work on a
sust ai ned basi s because she was unable to performrepetitive

notions with her hands or do fine manipul ati ons.
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On cross-exam nation, Dr. Bansal testified that C axon
advi sed himthat her upper extremty problens were caused by her
work activities many years ago, even prior to the first time she
was eval uated by Dr. Feinberg or Dr. Powell. Dr. Bansal
i ndicated that he attributed the carpal tunnel problens to her
work activities, but did not feel that her cervical problens
were work-related. |f he assigned an inpairnent rating for the
cervical problens alone, it would be no nore than 5% for her
neck, using the DRE nodel, category 2. Regarding restrictions
for her neck, he recomrended not lifting nore than ten to 15
pounds at a tine. Specifically, he assigned a total of 13%

i mpai rment, which included the carpal tunnel problens,
depressive disorder, and the pain in her hands.

Greenup County Schools introduced into evidence the
medi cal report of Dr. Powell, dated Decenber 8, 1999. At the
time of his evaluation, C axon reported synptons of pain in both
hands, and nunbness and tingling in the thunb tip which had been
present for several years. Dr. Powell’s physical exam nation
reveal ed bil ateral ul nar weakness and nedi an neur opat hy weakness
at the wist. Caxon also had positive Tinel’s sign at both
wrists and at the ol ecranon fossa. Dr. Powell diagnosed O axon
wi th ul nar neuropathy and carpal tunnel and schedul ed her for
bil ateral ul nar and nedi an nerve deconpression on January 11,

2000. He al so indicated that G axon did a ot of crafts with



her hands and that it was his opinion her carpal tunnel and
ul nar neuropat hy were not work-rel ated.

G eenup County Schools also introduced into evidence
t he deposition of Dr. Ronald Burgess, an orthopedi c surgeon.
Dr. Burgess testified that he eval uated C axon on April 26,
2001. He reviewed the previous nedical records of Drs.
Kl eykanp, Feinberg, Powell, Kassan, and Bansal, perforned a
physi cal exam nation of C axon, and conducted an X-ray of the
wist. At the tinme of the evaluation, C axon reported synptons
of pain in both hands and wists, with pain up to her el bow,
acconpani ed by an occasional aching, throbbing-type pain in her
hands and nunbness in the tip of her left thunb. She also noted
t hat househol d chores caused severe pain in both arms. H's
physi cal exam nati on showed the cervical spine to be within
normal limts, and he found no evidence of any reflex, notor, or
sensory deficits, and no evidence of abnormalities of range of
nmotion in the neck or upper extremties. Dr. Burgess's X-ray of
her wist was normal and he was unable to find any clinica
evi dence of positive Tinel’s.

Based on his review of the nmedical records and the
physi cal exam nation, Dr. Burgess concluded that Dr. Feinberg' s
studi es had been faulty and the surgery perforned by Dr. Powel |
had been unnecessary. He noted that Dr. Feinberg had perforned

a second study on August 8, 2000, which he had interpreted as
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bei ng abnornmal, and then, seven days later, Dr. Bansal perforned
a third study that was within normal limts. |In fact, Caxon’s
conpl aints had continued to be the sane after the surgery, wth
an additional finding of nunbness in the tip of her left thunb.
Dr. Burgess indicated that he had found no evidence of either
carpal tunnel syndrone or ul nar neuropathy, and that any
cervical problemthat mght be found on further evaluation would
not be work-related. Dr. Burgess found that C axon had reached
maxi mum nmedi cal i nprovenent and assigned a 0% per manent
i npai rment, based on the 5th Edition of the American Medica
Associ ation (AMA) Guidelines. At that tinme, he diagnosed C axon
with diffuse conplaints of pain, with no neurologic
abnormalities, and he attributed the pain nore to a
fibronyal gi a-type syndrone. He was unable to find any evidence
of a work-related injury or condition and indicated that
Claxon’s job activities would not cause an injury or condition.
He found no reason for ongoi ng nedical treatnent or surgica
procedures, and found no reason to inpose work restrictions.
Greenup County Schools also introduced into evidence
t he nedical report of Dr. David Shraberg. Prior to his
eval uation, Dr. Shraberg reviewed nedical reports frombDrs.
Kl eykanp, Powel |, Feinberg, Kassan, and Burgess, as well as
vari ous EMG and nerve conduction studies. Dr. Shraberg found

that Cl axon’s pain would not be relieved with surgery and found
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that she had a 0% psychiatric inmpairnment rating. He also found
that she was able to return to work and di agnosed her with
atypical depression with strong somati zation (non work-rel ated);
synptom magni fication and false attribution of synptons to her
work as a cook; status post left and right ul nar and nedi an
nerve rel eases; and stressors including work and mdlife. Her
SAF score was 80. Dr. Shraberg did reconmend, however, that
Cl axon woul d benefit froman anti-depressent nedication.

The ALJ, in pertinent part, nmade the follow ng
findings of fact and concl usions of |aw

Based upon this record | am not persuaded
that Plaintiff has carried her burden of
proof. Although it seens that Plaintiff was
very busy during her working hours in the
cafeteria, there does not appear to be a
work related connection to her problens
according to Dr. Burgess, upon whom | choose
torely. He stated that her activities would
not cause carpal tunnel syndronme. In fact,
he found no evidence of this condition

what soever, but attributed Plaintiff’s
problenms to fibromyalgia. To bear this out,
Plaintiff appeared to have received no
relief fromthe surgery and actually has now
devel oped a nunbness in the tip of her |eft
thunmb. Dr. Burgess opined that the studies
by Dr. Feinberg were faulty and he noted

t hat even Dr. Bansal had found nornal

EMZ NCV studies 7 days after Feinberg’s.
Therefore, | find that Plaintiff’s condition
is not work-related. As a consequence, the
remai ni ng i ssues herein are rendered noot.
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The ALJ disnissed Caxon’s claimon February 26, 2002.*%
On May 29, 2002, the Board affirned the ALJ's deci sion and
di sm ssed C axon’s appeal. This petition for review foll owed.

Cl axon argues that the ALJ erred when she determ ned
that Claxon failed to neet the burden of proof of work-
rel atedness in her claimfor an alleged injury of bilatera
carpal tunnel syndrome. C axon’s sole assignnent of error on
appeal is that the ALJ abused her discretion by choosing to rely
on Dr. Burgess, rather than the other physicians. « axon clains
that the evidence conpelled a finding in her favor. She asks
this Court “to make a distinction fromthe |ine of cases that
state that the Adm nistrative Law Judge had the sol e discretion
in which doctor to believe.” She clainms the ALJ' s decision was
unr easonabl e and not supported by substantial evidence.

The ALJ's award or order “shall be conclusive and
binding as to all questions of fact, but either party may .
appeal to the Wrkers’ Conpensation Board for the review of the
order or award.”® “The board shall not substitute its judgnent
for that of the admnistrative |law judge as to the wei ght of the

» 6

evi dence on questions of fact The Supreme Court of

4 O axon notes that Greenup County Schools did not even file a brief to the
ALJ and yet “the [ALJ] still ignored [her] argunents.” However, what relief,
if any, Claxon seeks fromthis statenent is unclear.

® Kentucky Revised Statutes (KRS) 342.285(1).

¢ KRS 342.285(2).
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Kent ucky “has construed KRS 342.285 to nean that the fact-
finder, rather than the review ng court, has the sole discretion
to determine the quality, character, and substance of evidence.”’
KRS 342. 285 has been further construed to nean that, as fact-
finder, the ALJ “may reject any testinony and believe or
di sbelieve various parts of the evidence, regardl ess of whether
it cones fromthe sane witness or the sane adversary party’s
total proof[.]”® “Wwen the . . . Board reviews the findings of
the ALJ, its reviewis restricted to a determ nation of whether
the factual findings of the trier of fact were ‘clearly
erroneous.’ ”°

“Al though a party nmay note evidence that would have
supported a conclusion that is contrary to the ALJ' s deci si on,
such evidence is not an adequate basis for reversal on appeal.”°
The Board does not have the authority to substitute its judgnent
for that of the ALJ on issues regarding the weight to be

afforded to the evidence involving questions of fact.!!

Deci sions rendered by the Board are subject to direct review by

" Burton v. Foster Weeler Corp., Ky., 72 S.W3d 925, 929 (2002)(citing
Par ambunt Foods, Inc. v. Burkhardt, Ky., 695 S.W2d 418, 419 (1985)).

8 Burton, supra at 929 (citing Caudill v. Maloney’ s Discount Stores, Ky., 560
S.W2d 15, 16 (1977)).

® Uni on Underwear Co. v. Searce, Ky., 896 S.W2d 7, 9 (1995)(citing Hudson v.
Onens, Ky., 439 S.W2d 565, 568 (1969)).

10 Burton, supra at 929 (citing McCloud v. Beth-Elkhorn Corp., Ky., 514 S.W 2d
46, 47 (1974)).

1 KRS 342. 285.
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this Court.!® “KRS 342.290 linmts the scope of review by the
Court of Appeals to that of the Board and also to errors of |aw
arising before the Board.”?!3
Cl axon, as the claimant in her workers’ conpensation

action, had “the burden of proof and the risk of persuading the
[ALJ] in [her] favor.”' In that O axon was unsuccessful before
the ALJ, the question on appeal is “whether the evidence was so
overwhel m ng, upon consideration of the entire record, as to

n 15

have conpelled a finding in [her] favor. This Court may only

reverse the ALJ's decision “if the evidence presented conpell ed

a finding for [Oaxon].”?!®

“For the evidence to be conpelling,
t he evidence produced in favor of [C axon] nust be so
overwhel m ng that no reasonabl e person could reach the
concl usi on of the ALJ. "'’

Cl axon all eges that five physicians found she had
carpal tunnel syndronme, while only G eenup County School s’

physi ci an found that she did not have carpal tunnel syndrone.

Contrary to Claxon’s assertion, the evidence in this case was

12 CR 76.25(1).

3 Burton, 72 S.W3d at 929.

4 Snawder v. Stice, Ky.App., 576 S.W2d 276, 279 (1979)(citing Tackett v.
Si zemore Mning Co., Ky., 560 S.W2d 17 (1977); and Caudill, 560 S.W2d at
15).

15 \Wlf Creek Collieries v. Crum Ky.App., 673 S.W2d 735, 736 (1984).

16 REO Mechanical v. Barnes, Ky.App., 691 S.W2d 224, 226 (1985).

7d.
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nei ther so unani nous nor so “clear and convincing” as to conpel
the ALJ to find in her favor.'® Rather, the physicians’
testinony regarding the causation of Claxon’s injuries was “far
from unani nous and hardly concl usive. ”*°

Regar di ng nedi cal testinony, our Suprene Court has
hel d that the ALJ has “the right to believe part of the evidence
and di sbelieve other parts of the evidence whether it cane from
the same witness or the sane adversary party’s total proof.”?°
After reviewing all of the evidence, the ALJ was thus authorized
to rely upon the testinony of Dr. Burgess, to the exclusion of
t he ot her physicians. The ALJ was entitled to believe the
findings of Dr. Burgess, an eval uating physician, over the
findings of the treating physicians.? As noted by the forner
Court of Appeals, “[t]he probative value of the evidence is not
det erni ned by the nunber of doctors who testify.”?2

The ALJ determ ned based on Dr. Burgess’s findings
that Claxon’s injuries were not work-related. Neverthel ess,

Cl axon relies upon the reports and findings of Drs. KIeykanp,

Powel | , Fei nberg, Kassan, and Bansal, all of whom she clains

18 Snawder, 576 S.W2d at 280; see also Young v. Phelps Collieries, Ky., 439
S.W2d 77 (1969).

19 spawder, supra.

20 Caudill, 560 S.W2d at 16.

Republic Steel Corp. v. Justice, Ky., 464 S.W2d 267, 270 (1971).

22 McC oud, 514 S.W2d at 47.
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di agnosed her as suffering from carpal tunnel syndrone.
However, a review of the record indicates that their testinony
was not dispositive of the issue of work-rel atedness.

For instance, C axon alleges, and the ALJ found, that
Dr. Powell diagnosed her with carpal tunnel syndrone
bilaterally. However, after initially exam ning C axon, Dr.
Powel | concl uded t hat because “[s]he does |lots and |ots of
crafts, . . . the issue of carpal tunnel and ul nar neuropathy
are not work-related.” Thus, while at one tine Dr. Powell did
not believe Caxon’s injuries to be work-related, he later did
find themto be work-related. It was within the purview of the
ALJ to place | ess enphasis on Dr. Powell’s findings because of
this inconsistency.

Addi tionally, Dr. Kassan di agnosed C axon with carpa
tunnel syndrone, which he related to her job as a cook.
Al though Dr. Kassan testified that he was aware of C axon’s
position as a cook and the types of activities she perforned, he
further testified that he did not inquire into any great degree
of detail regarding her enploynment. Furthernore, he testified
that he did not inquire about her outside hobbies and interests.
Dr. Kassan testified that, over ten years, he had seen many
cooks in his practice who have had problens simlar to Caxon's
injuries; therefore, his opinion that her injuries were rel ated

to her enployment were prem sed nore upon his experience in
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treating other patients than upon C axon’s specific history.
Again, it was within the purview of the ALJ to place |ess
enphasi s upon Dr. Kassan's testinony due to his failure to
inquire into any other possible sources for Claxon's injuries.

Simlarly, Dr. Bansal testified that he did not
inquire into the specifics regarding Caxon's duties as a cook.
He had no idea how I ong C axon had worked as a cook for G eenup
County Schools. Additionally, while Dr. Bansal believed that
Cl axon’s carpal tunnel injuries were work-related, he testified
t hat her cervical problenms were not work-related. Dr. Bansal
also testified that carpal tunnel syndrome can be the result of
activities having no relationship to a patient’s work.

Thus, there was conflicting nedical testinony and the
evi dence did not conpel a finding in daxon’s favor. The Board
correctly affirmed the ALJ' s dismi ssal of Claxon’s claim

For the foregoing reasons, the opinion of the Board is

af firnmed.
ALL CONCUR.
BRI EF FOR APPELLANT: BRI EF FOR APPELLEE:
Jeffrey D. Hensley Ronal d J. Pohl
Fl at woods, Kent ucky Lexi ngt on, Kent ucky

-18-



