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TACKETT, JUDGE: Janes Collier appeals froman order of the
Warren Circuit Court denying his notion for post-conviction
relief pursuant to Kentucky Rule of Crimnal Procedure (RCr)
11.42. Collier was convicted of two counts of nurder, two
counts of first-degree robbery and one count of possession of a
schedule Il controlled substance. He was sentenced to life

wi thout the possibility of parole for twenty-five years.

Al t hough Collier denied participation in the actual nurders, he

did admt being present at the tinme the crines were comm tted



and alleged that a paroled felon, Billy Smith, was the shooter.
The Commonweal th presented evidence of Smth's alibi for the
afternoon of the nurders and the jury convicted Collier.
Fi ndi ng that neither his own counsel’s conpl ai ned-of conduct,
nor that of the Commonweal th Attorney, prejudiced the outcone of
his trial, we affirm

On Cctober 24, 1986, the Kentucky State Police found a
vehi cl e containing two bodies on MFarland Lane in Warren
County, Kentucky. There was no identification on the bodies or
in the vehicle and the police believed the victins had been
killed by gunshot wounds to the head fromshots fired at the
passenger side of the car. The victins’ identities were |ater
reveal ed as Pam and David Lamastus and police | earned that they
had been seen on the night of their nmurders with April Bull,
Billy Smth, Stanley Bluet and Collier at John Enbry’s hone.
After interviewi ng Enbry and Bull, Detective Stan Harl ow t ook
Collier in for guestioning.

Collier initially denied know ng the victins, but
| ater admitted purchasi ng $150. 00 worth of crack cocai ne from
Davi d Lamastus and snoking the crack with Bull, Enbry and the
Lamast uses. After the cocai ne was gone, Collier asked David
Lamastus to give himnore cocaine on credit; however, Lanmastus
refused stating that the cocaine was not his. Collier stated

that the Lamastuses then followed himand Smth out to MFarl and



Lane to sell themnore cocaine. Smith told David Lamastus to
give the cocaine to Collier and, after Pam handed the cocaine to
Collier, Smth fired two shots into their car, grabbed her purse
and drove off with Collier. As they were driving toward the
bridge at the bottom of Barren River Road, Smith threw the

shot gun out of the car window Collier clainmed that, while he

i ntended to cooperate in robbing the Lamastuses, he had no idea
that Smith intended to shoot them

Pol i ce searched the area where Smith was alleged to
have thrown the gun, but found nothing. Smth was subsequently
i ntervi ewed about the nurders and deni ed being present at the
scene. Although he had been at Enbry’ s house several tines on
the day of the nurders, Smth stated that, when the nurders
occurred, he, Brenda Matthews and Larry Gann were selling itens
stolen during the burglary of a hone in order to buy nore
cocai ne. Mtthews and Gann corroborated Smth's story.

At trial, Collier’'s defense was that Smth had been
present and was the shooter. H's previous statenent to police
was played for the jury. Smth again denied being present at
t he scene; however, three defense witnesses testified that Smth
had told them he was in fact present, but was not the shooter.
Matt hews testified that she was certain the burglary by Smth
and the nurders of Pam and Davis Lamastus had occurred on the

same Friday because she recalled taking her son to school that
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norni ng. There was no physical evidence |linking any suspect to
the crime; however, the Conmmonweal th i ntroduced a shotgun
recovered froma search of Collier’s honme even though |aboratory
tests denonstrated that the gun was inoperable.

Collier was convicted and received sentences of life
Wi thout the possibility of parole for twenty-five years for the
nmurders, twenty years for the robberies and five years for drug
possession. H's sentence was affirned by the Kentucky Suprene
Court on direct appeal. Collier subsequently filed a notion to
vacate his sentence, pursuant to RCr 11.42, wherein he all eged
several instances of prosecutorial msconduct and ineffective
assi stance of both trial and appellate counsel. After several
evidentiary hearings, the trial court denied the notion and this
appeal foll owed.

Collier raises four separate issues involving alleged
prosecutorial msconduct. First, Collier alleges that the
Commonweal th i nproperly suggested that w tnesses placing Smth
at the scene of the nurders had recently fabricated their
testinmony. At trial, WIlm MPherson and Debra Tinsley both
testified that Smth had admtted to themthat he was present
when the Lamastuses were nurdered. The Comonweal th i npeached
t hese witnesses by questioning the fact that they failed to
informpolice of their know edge of Smith's alleged invol venent

inthe crime. Collier presented evidence in support of his RCr
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11.42 notion that Detective Harlow had in fact been inforned of
t he exi stence of these wonen and the substance of their
testimony by a man naned Ti m Col eman who was a first cousin to
one of the nurder victins. Harlow denied that the conversation
wi th Col eman had reveal ed the existence of these w tnesses
before the trial, and the Conmmonweal th further denied any
know edge of themprior to trial. Mreover, the record reveals
t hat Col eman, who watched the trial on his television, did not
contact defense counsel to informthemof his alleged prior
conversation wth Harlow until after the trial.

The next two all egations of prosecutorial m sconduct
i nvol ve the Commonweal th’s witness, April Bull. Collier clains
that the prosecution knew, or should have known, that Bull was
pur chasi ng and usi ng cocai ne during the Lamastus nurder trial.
This information was obtained during a state police surveillance
of Hilltopper Billiards for the purpose of investigating drug
trafficking activities. Bull was observed repeatedly entering
the billiard hall, but none of the tape recordings reveal her
pur chasi ng drugs. Further, she admtted during her tria
testimony that she was a cocai ne user, although she deni ed using
drugs at the tinme of the trial. Consequently, the jury
possessed enough i nformation about Bull’s drug use to eval uate
her credibility. Collier further clains that the Commonweal th

inmproperly failed to reveal a tape recording of Bull stating
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t hat she thought Smith, Gann and Matthews were |ying about
Smth's alibi for the time the nmurders occurred. This om ssion
on the part of the Commonweal th cannot be considered error
because Bull’s opinion as to Smth' s truthful ness woul d not have

been adm ssible at trial. Mss v. Comonweal th, Ky., 949 S W 2d

579 (1997).

Col l'i er next argues that the Commonweal th acted
i nproperly by concealing deals that it made with Smth, Gann and
Matt hews i n exchange for their testinony against him These
three witnesses’ testinony placed Collier alone at the scene of
the Lamastuses’ nmurders. In a pre-trial discovery request,
Collier’s trial counsel asked for information pertaining to any
deal s between the w tnesses and the Commobnweal th regarding the
di sposition of a burglary charge agai nst each of themin
exchange for their testinony against Collier. The Conmmonweal t h
deni ed that any deals in exchange for testinmony fromthese three
W t nesses actually existed. Although disposition of their
pendi ng charges was postponed until after their testinony in the
Lamastus nurder trial, the witnesses testified during the RCr
11. 42 hearings that no proni ses were nade in exchange for their
t estinony.

The Kentucky Supreme Court, on Collier’s direct
appeal, found no evidence of a deal between the Commonweal th and

Smth. Issues considered by a court on direct appeal are not
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cogni zable for reviewin an RCr 11.42 proceeding. Stanford v.

Commonweal th, Ky., 854 S.W2d 500 (1990). The trial court found

that there was no direct evidence to sustain Collier’s
contention that the Commpbnweal th made deals with these
W tnesses. Qur standard on review requires us to defer to the

trial judge' s fact-finding authority. Haight v. Commonweal t h,

Ky., 41 S.W3d 436 (2001). Mreover, Collier’s trial counse
was permtted to question Smth, Gann, and Matthews about the
exi stence and status of their burglary charges, thus raising the
possibility of their bias in the mnds of the jury nenbers.

In addition to allegations of prosecutorial
m sconduct, Collier alleges three instances of ineffectiveness
of counsel. First, Collier clains that his counsel on appea
was i neffective for abandoning the issue of whether photographs
depi cting the bodies of David and Pam Lanmastus shoul d have been
excl uded fromevidence. Collier further argues that the tria
court incorrectly applied the “farce and nockery of justice”

test, found in H bbs v. Commonweal th, Ky. App., 570 S.W2d 642,

645 (1978), in determning that counsel’s failure to appeal the
adm ssibility of the photographs was not ineffective. Such
error, if any at all, is harml ess because photographs depicting
murder victinms do not becone inadm ssible sinply because they

are gruesone. @ll v. Conmonweal th, Ky., 607 S.W2d 97, cert.

den. 450 U.S. 989, 1010 S.Ct. 1529, 67 L.Ed.2d 824 (1981).
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Collier next argues that his trial counsel was
ineffective for failing to investigate and obtain information to
i npeach Brenda Matthews’ testinony. Matthews' testinony
corroborated Smith's alibi for where he was at the tine of the
murders. She stated that she knew the burglary in which she had
participated with Smth occurred on the sane Friday as the
nmur ders because she recall ed taking her son to school that
norning. An investigation of the school cal endar for Warren
County indicated that school was not in session on Cctober 24,
1986, the day David and Pam Lanastus were killed. Had Collier’s
trial counsel possessed this information, he could have used it
to i npeach Matthews’ testinony and cast doubt on Smth's alibi.

In order to neet the test for ineffectiveness of

counsel under Strickland v. Washington, 446 U. S. 668, 104 S. Ct.

2052, 80 L.Ed.2d 674 (1984), Collier mnmust denonstrate not only
that his trial counsel conmtted unprofessional errors, but also
that it is likely the results of the proceedi ng woul d have been
different in the absence of counsel’s unprofessional errors. In
this case, Smth testified that he was burglarizing the hone of
Danny Sublett on the afternoon of the nmurders. Police recovered
property stolen from Sublett’s hone from several people who had
purchased it fromSmth. These people testified at the Lamastus
murder trial and corroborated Smth's story about the date of

the burglary. Thus, we are unable to say that trial counsel’s
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failure to i npeach Matthews’ recollection that she dropped her
son off at school the day of the burglary and nurders
constituted ineffective representati on.

We turn finally to Collier’s contention that his trial
attorney was ineffective for failure to object to the adm ssi on
of a shotgun recovered fromhis hone. The autopsy of the
Lamast uses determ ned that their deaths were caused by shotgun
wounds to the head and face. 1In addition #6 size shotgun
pellets and shell wadding for a twel ve gauge Rem ngton power
pi ston were found between the driver’s seat and the consol e.
Police found a shotgun in Collier’s honme and the Comonweal t h
introduced it into evidence. It was visible to the jury
t hroughout the trial, and was used by the prosecutor as a prop
during his closing argunent. The Commonweal th’s own ballistics
expert reported that the gun was inoperable. Moreover,
Collier’s trial counsel introduced expert testinony that the
firing pin had rusted firmy into place and the gun could not be
fired.

Collier’s trial counsel decided, as a matter of tria
strategy, not to object to the introduction of the inoperable
shotgun. Instead, he planned to allow the defective gun to be
presented to the jury and then, based on the testinony of both
experts, “to cut themoff at the knees that it could not have

been the nurder weapon.” (Transcript of Evidentiary Hearing,
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July 16, 1996, p.15.) “There is a strong presunption that,
under the circunstances, the actions of counsel m ght be

consi dered sound trial strategy.” Russell v. Commonweal th, Ky.

App., 992 S.W2d 871, 875 (1999). “The tendency and tenptation
to second guess [counsel’s performance] is strong and shoul d be

avoi ded.” Harper v. Commonweal th, Ky., 978 S.W2d 311, 315

(1998). Consequently, we believe it was an acceptable trial
strategy for counsel to permt the introduction of Collier’s
shotgun and then attenpt to discredit the Commonweal th’s case by
proving that it could not have been the nurder weapon.

For the forgoing reasons, the judgnent of the Warren

County Circuit Court is affirned.
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