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BEFORE: COMBS, GUI DUG.I AND SCHRODER, JUDGES.
QU DUG.I, JUDGE. Joseph Silverburg (Silverburg) appeals from an
order of the Franklin Crcuit Court dismssing his petition for
decl aration of rights. W reverse and remand for further
pr oceedi ngs.

For the nost concise recitation of the facts, we shall

adopt the appellees’ statenent of facts as set forth in their



notion to dismss filed with the Franklin Circuit Court on My

8, 2002:1

MOTI ON TO DI SM SS

COVE NOWt he Respondents,? by counsel,
and nove the court to dism ss the Petition
for Declaration for R ghts because the
petition is now noot. In support thereof,

t he Respondents state as foll ows:

In his petition, the Petitioner

contends that he was wongfully charged and
found guilty of the charge of using the mai
to obtain noney, goods or services by fraud

in violation of Kentucky Depart nent

of

Corrections (DOC) disciplinary rules. He
contends that there is no evidence to
support the finding of his guilt for this
of fense; that he was deni ed due process
rights at the hearing because he was not
allowed call [sic] certain w tnesses and
present certain evidence; and that the
filing of the disciplinary reports for this
violation was in retaliation for his fornal

conplaint to the U S. Departnent of

Justice

conpl ai ni ng about certain conditions at
East ern Kentucky Correctional Conplex
(EKCC), including allegations of R1.C O
activities of Warden MIlion and threats of
viol ence by C assification and Treat nent

O ficer (CTO Rucker.

FACTS

In his petition, the Petitioner

that on or about February 16, 2002,

st at es
he

submtted to the Executive Director of the
Kent ucky Conmm ssion on Human Rights a letter

1 We shoul d note that appellees have not filed an appellate brief in this
matter. W also note that although Silverburg has filed an extensive brief

herei n and nunerous statenments with the circuit court,

not clearly set forth the factual basis for his appeal.

his pro se filings did

2 Respondents refer to the parties named in the petition for declaration of
rights by Silverburg. Those naned are Carol Tyree WIlians, Director Eastern
Regi on, Warden George MIlion, Lt. John Underwood, et al. Petitioner refers

to Silverburg.



conpl ai ni ng about certain problens at EKCC,
and provided the director with a fornal
conpl ai nt addressed to the U S. Depart nent
of Justice, and asked her to forward it to
t he Departnent of Justice. |In support of
his clainms the Petitioner has attached to
the petition as exhibits copies of the
February 27, 2002, Disciplinary Report Form
(Parts | and Il1) and copies of various
correspondences. (Footnote omtted).

The formal conplaint to the U S
Departnment of Justice, dated February 16,
2002, alleges (1) that mnority enpl oyees at
EKCC are discrimnated against in
pronotions; (2) that the lack of mnorities
i n supervisory positions at EKCC pronotes
racial discrimnation; (3) that conplaints
by minority prisoners results [sic] in
physical retaliation by correctional staff;
(4) that EKCC correctional officers,
specifically CTO Earl Rucker, are out to
assault or kill the Petitioner because of
the grievances he has filed; (5) that
mnority prisoners at EKCC are discrim nated
agai nst because they are not assigned the
better paying work assignnents; (6) that
mnority prisoners at EKCC are discrimn nated
agai nst in housing assignnents; (7) that
EKCC prison officials condone the use of
racial slurs; (8) that EKCC officials,
specifically Warden MIlion, are engaged in
R1.C. QO activities by stealing noney paid
by prisoners for HBO and Showti ne novie
progranms; and (9) that mnority inmates are
di scrimnated against in the quality of
medi cal care provided at EKCC. The
Petitioner contends that accounting records
he has obtained reflect a total absence of
any accounting for the noney paid by inmates
for HBO and Showtinme progranmm ng. Based on
t hese records he contends that he has a
reasonabl e basis for claimng that the
Warden MIllion is stealing the noney.

The Petitioner states that he provided
a copy of the formal conplaint to the U S
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Depart nent of Justice to Vertner Tayl or,
Conmi ssi oner of the DOC, and that he was
subsequently advi sed by Respondent Caro
Tyree Wllians (Director of Adult
Institutions — Eastern Region, for the DOC)
that she had received a copy of the fornal
conpl ai nt from Conmm ssi oner Tayl or.

Ref erenced in the petition is the February
25, 2002, nmenorandum of Respondent WI I i ans
advising the Petitioner that she was
forwarding a copy of the Petitioner’s formal
conplaint to Warden MIlion. Also
referenced in the petition is the March 6,
2002, nmenorandum of Warden MI1lion wherein
he advi sed Respondent WIlianms that the

al l egations nmade by the Petitioner had been
i nvestigated by the appropriate EKCC
departnment heads, and were found to be
false, and in sonme cases nalicious.
Contrary to the Petitioner’s clains, all
noney paid by inmates for HBO and Showti ne
progranm ng i s properly accounted for.
(Exhibit A affidavit omtted). Warden
MIllion further advised Respondent WIIians
that, based on the nature of the statenents,
the Petitioner was issued a disciplinary
report by Warden MIlion hinself and CTO
Earl Rucker.

Referenced in the petition are both
di sciplinary reports, dated February 27,
2002, charging the Petitioner with using the
mai | to obtain noney, goods or services by
fraud in violation of CPP 15.2, Category V-
8. Specifically, Warden MIlion stated in
his disciplinary report that, while
pri soners have the right to make legitimate
conplaints, the petitioner had no legitimte
or reasonabl e basis for asserting that
Warden MIIlion was stealing the noney paid
by inmates for HBO and Showti ne prograns,
and that the statenents were conpletely
false. Furthernore, CTO Rucker stated in
his disciplinary report that, while
pri soners have the right to make legitimate
conplaints, the petitioner had no legitinate
or reasonabl e basis for asserting Rucker had
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made racial slurs against him had assaulted
him and was planning future assaults
agai nst him

At the conclusion of the March 22,
2002, disciplinary hearing, during which
both disciplinary reports were heard, the
Petitioner was found guilty of using the
mai | to obtain noney, goods or services by
fraud. The Petitioner was assessed 60 days
in disciplinary segregation and 90 days good
time loss. In the instant action the
Petitioner contends that (1) there is no
evi dence to support the finding that he is
guilty of using the nmail to obtain goods or
services by fraud; (2) that he was denied
due process because the [sic] was not
all owed to present certain wtnesses or
docunents at the hearing; and (3) that the
di sciplinary reports were filed in
retaliation for his filing of the fornmal
conplaint with the U S. Departnent of
Justi ce.

PETTI ONER S CLAI M5 ARE MOOT

On April 15, 2002, the Petitioner filed
the instant case. On May 1, 2002, John
Mot | ey, Deputy Warden for Progranms at EKCC
i ssued a nenorandum nodi fyi ng both
di sciplinary reports nentioned herein
finding the Petitioner guilty of
di srespectful | anguage about an enpl oyee in
violation of CPP 15.2, Category Il — 20,
and dismssing the finding of guilt for
using the mail to obtain noney, goods or
services by fraud. (Exhibit B affidavit
omtted). Accordingly, because the
Petitioner is no longer guilty of using the
mai | to obtain noney, services or goods by
fraud, each of his clains — that there is no
evi dence to support his conviction of that
of fense; that he was deni ed due process at
the hearing on that offense; and that he was
retaliated against by the filing of
di sciplinary reports charging himwth that
of fense — are [sic] noot.
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WHEREFORE, the Respondents respectfully

request that the court dismss this case

wi th prejudice.

The circuit court agreed with appellees’ argunents and in an
order entered June 3, 2002, granted the notion to dism ss
finding Silverburg’'s primary claimto be noot and all other
clainms to be either w thout basis, non-justiciable, or non-
prejudicial. This appeal foll owed.

Havi ng thoroughly revi ewed the case before us, we
believe the circuit court erred in dismssing Silverburg s cause
of action as noot. 1In his original and two anended conpl aints,
Silverburg all eged that he was deni ed due process of |aw during
his prison disciplinary action, and further that the
di sciplinary reports filed against himby Warden MI1lion and
O ficer Rucker were in retaliation for the conplaints he filed
wth the United States Departnent of Justice and the Kentucky
Conmm ssi on on Human Rights. Silverburg contends that the two
charges of using mail to obtain noney, goods or services by
fraud (a Category 5 — 08 violation) were filed imediately after
prison personnel had been notified of the conplaints he filed
with state and federal agencies. Furthernore, Silverburg
mai nt ai ned his disciplinary hearing and his subsequently appea

were procedurally flawed and his due process rights viol ated.

The circuit court dismssed his petition for declaration of



rights as noot based upon the charges bei ng subsequently anended
and the penalty reduced. However, we fail to see how such
action taken upon further adm nistrative review renders
Silverburg's clains of retaliation and due process violations
nmoot. Appel |l ees’ argunent seens anal ogous to di sm ssing an
appeal based upon an illegal search and seizure issue as noot
sol ely because the original charge had been anended from a
felony down to a m sdeneanor offense. W believe the initia
issue of the validity of the search and seizure remains despite
the anendnent to the original charge. Simlarly, in this case,
the issues of retaliation and due process violations remain
whet her Silverburg is charged with a Category 3 — 20 offense

(di srespectful |anguage about an enpl oyee) or a Category 5 -8
of fense (using nmail to obtain noney, goods or services by
fraud). And the nere fact that his punishment was reduced from
180 days good tinme loss to 120 days good time | oss does not, in
our opinion, nake the issues raised |l ess relevant and certainly
not noot .

While we do not comment on the ultimte outcone of
Silverburg’ s petition filed in the Franklin Crcuit Court, we do
believe the circuit court erred in determning Silverburg’' s
clainms to be noot. As such, we reverse the order entered by the
Franklin Gircuit Court and remand this matter for further

pr oceedi ngs.



ALL CONCUR

BRI EF FOR APPELLANT PRO SE: No Brief Filed by Appellees

Joseph L. Silverburg
Fredoni a, KY



