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BEFORE: BAKER, GUI DUG.I AND PAI SLEY, JUDCES.
PAI SLEY, JUDGE. This is an appeal froman interlocutory
judgnent® entered by the Mihl enburg Gircuit Court finding that

the Gty of Powderly had a right to condenm a sewer easenent

W find that this case falls within Kipling v. City of Wite Plains, Ky.
App., 80 S.W3d 776 (2001), which states that “[wjhile the word
‘“interlocutory’ nornmally inplies a non-appeal abl e order, such an order .

can be appealed if a matter is finally litigated by the judgment, or if it
operates to divest some right in such manner as to put it out of the power of
the court to place the parties in their original condition.” Kipling, supra,
at 784 (quoting Ratliff v. Fiscal Court of Caldwell County, Kentucky, Ky.,
617 S.W2d 36, 39 (1981)). See also CR 54.02.




across a portion of Donald and Anna Vincent’s property. The
Vincents maintain that the court erred by entering this order as
the city failed to enter into good faith negotiations with them
prior to filing the condemation action. For the follow ng
reasons, we affirm

During the year 2000, the Cty of Powderly, Kentucky
sent letters to various | andowners for the purpose of acquiring
easenments to accommpdate a sewer system expansi on project.
Al t hough nost of the | andowners willingly provided the city with
t he requested easenents, the city was unable to reach an
agreenent with appellants concerning a particular portion of
their property. Wth a federal grant deadline approaching, the
city counsel voted to initiate condemmati on proceedi ngs agai nst
appel l ants and the few other | andowners w th whom negoti ati ons
had failed. The city' s petition to condemm an easenent across
appel l ants’ property was filed on May 30, 2001, and on June 5,
the court appointed three conm ssioners to evaluate the extent
of any loss to appellants’ property value as a result of the
easenent. Wthout utilizing either a survey or an appraisal of
the particular property, the commi ssioners soon filed a report
concluding that the property would suffer no loss in value. The
city subsequently had the property surveyed in Decenber 2001,
and comm ssi oners were agai n appointed to reeval uate the

property’s val ue before and after condemati on of the easenent.
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Once nore, the conmm ssioners concluded that there would be no
loss in the property’s value due to the easenent. Although
appel l ants argued that the city had no right to take their
property in the absence of good faith negotiations, the court
entered an interlocutory judgnent in May 2002 recogni zing the
city’s right to condermm. This appeal foll owed.

Prior to filing suit, a condemmor in a situation such
as this is required to negotiate in good faith with a condemee
in an effort to reach a private agreenent regardi ng purchase of

the necessary property interest. Usher and Gardner, Inc. v.

Mayfi el d | ndependent Board of Education, Ky., 461 S.W2d 560

(1970); Eaton Asphalt Paving Conpany, Inc. v. CSX

Transportation, Inc., Ky. App., 8 SSW3d 878 (1999); Cty of

Bowl i ng G een v. Cooksey, Ky. App., 858 S.wW2d 190 (1992).

Appel l ants argue that the city failed to nake a good faith
effort to negotiate with themprior to filing suit, as
illustrated by the city’'s failure to have a survey or appraisa
of their property conducted and by its inflexible take it or

| eave it position. Although good faith negotiations are
admttedly required, neither a survey nor an appraisal is
mandated by statute or case law in order to satisfy the
condemmor’s obligation to negotiate in good faith, and we
decline to create such a requirenent. “[What is not found in

[a] statute is a matter for the legislature to supply and not
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the courts.” Kipling v. Cty of Wiite Plains, Ky. App., 80

S.W3d 776, 785 (2001) (quoting Day v. Day, Ky., 937 S.w2d 717,

719 (1997)).

Wth respect to the trial court’s factual conclusions
regarding the city’'s negotiations, we note that findings of fact
will not be set aside unless clearly erroneous. CR 52.01.

See al so Coommonweal th Transportati on Cabi net Departnent of

H ghways v. Taub, Ky., 766 S.W2d 49, 53 (1988). Further, a

“court will deny the right to take only where there has been

‘[a] gross abuse or manifest fraud.’” Comonwealth v. Cooksey,

Ky. App., 948 S.w2d 122, 123 (1997) (quoting Kroger Conpany V.

Louisville & Jefferson County Air Board, Ky., 308 S.W2d 435,

439 (1957)). Appellants argue that the city offered an

i nadequat e amount and di splayed a take it or leave it attitude
whi ch evidenced “a failure to nmake a reasonable effort to
acquire the land by contract of private sale.” Usher, 461

S.W2d at 562-563. See also Eaton, 8 S.W3d at 883. It is

cl ear, however, that “the condemmor is not required to haggle in
order to satisfy its obligation to negotiate in good faith the

purchase of property.” God' s Center Foundation, Inc. v.

Lexi ngt on- Fayette Urban County Governnent, Ky. App., __ S.W3d

__(2002) (citing Coke v. Commonweal t h, Departnent of Finance,

Ky., 502 S.W2d 57, 59 (1973)).



Here, the evidence supports the trial court’s
conclusion that the city acted in good faith. Although the
appoi nted conm ssi oners val ued the appropriate conpensation to
appel lants at zero, the city offered appellants conpensati on
based on an appraisal of simlar property and expressed its
wi |l lingness to negotiate further, but appellants sinply rejected
t he proposed anmount wi thout providing a counteroffer. Further,
the city took great pains to work with appellants, and it even
changed the proposed | ocation of the easenent in an effort to
accommodat e appellants’ wi shes. 1In the absence of further
evidence that the trial court’s decision was clearly erroneous,

the interlocutory judgnment of the Muhlenburg Crcuit Court is

af firmed.
ALL CONCUR
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