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BEFORE: BARBER, BUCKI NGHAM AND HUDDDLESTQON, JUDGES.
BARBER, JUDGE: The Appellant, Delta Electric (“the enployer”),
appeal s froma decision of the Wrkers’ Conpensation Board,
affirmng the Admi nistrative Law Judge’s award of benefits in this
June 26, 2000 | ow back injury claim Finding no error, we affirm
W refer to the record only as necessary to resolve the
i ssues before us. The Adm nistrative Law Judge (“ALJ”) concl uded
that the Appell ee, Sam Goodpaster (“Goodpaster”), suffered an 8%
permanent partial inmpairnment rating, as the result of his work-

related injury. The enployer contends that Goodpaster failed in



hi s burden of proving that he sustained any permanency, because
Dr. Keisler, upon whomthe ALJ relied, attributed the 8%to pre-
exi sting structural and natural aging changes, rather than to the
wor k-rel ated injury.

The standard of review is one of substantial evidence,
Goodpaster having prevailed below It is fundanental that the
ALJ has the right to believe part of the evidence and disbelieve
ot her parts of the evidence whether it canme fromthe sane
Wi tness or the sane adversary party's total proof.?

Dr. Keisler’s opinion was not the only expert
causation opinion of record. According to Dr. Ellen Ballard's
August 6, 2001 letter report, “M. Goodpaster to nmy know edge
has not had any docunented nedical treatnent for |ow back
problens prior to his injury of June 26, 2000. Therefore, it is
my opinion within reasonabl e nedical probability, . . . that the
i ncident of June 26, 2000, aggravated a pre-existing
spondylolisthesis. . . .” Dr. Ballard believed that Goodpaster
was at maxi mum nedi cal i nprovenent in March 2001, and had a 5%

i mpai rment, based upon the AVA Guidelines to the Eval uation of
Permanent & Partial Inpairnent, Fifth Edition. The ALJ' s

determ nation that Goodpaster sustained a permanent inpairnent

' Caudill v. Maloney's D scount Stores, Ky., 560 S.W2d 15
(1977) .



as a result of the work-related injury has a substanti al
evidentiary foundation which we cannot disturb upon appeal.

The enpl oyer’s second argunent -- that the ALJ erred
in awardi ng permanent benefits, because Dr. Keisler would have
assigned a zero inpairnent had he used the fifth edition of the
AVA Qui delines, instead of the fourth edition |acks nerit.

The enpl oyer al so asserts that the ALJ erred, because
she incorrectly stated that Dr. Keisler’s 8%rating was the nost
recent assessnent of Goodpaster’s condition, when in fact Dr.
Ballard’ s 5% was the nore recent. The alleged error is not
preserved for review, the enployer having failed to raise it
below. W affirmthe May 15, 2002, Opinion of the Wrkers’
Conpensati on Board, affirm ng the ALJ.
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