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BEFORE: BAKER, GUI DUG.I, AND KNCPF, JUDGES.
BAKER, JUDGE: Appellant, Anerican National Property and
Casual ty Conmpany (“ANPAC’), brings this appeal from a judgnent
of the Jefferson Grcuit Court entered May 14, 2002. For the
foll ow ng reasons, we affirm

The facts of this case are straightforward and not the
subj ect of any significant dispute. WIIlis Stark and Arletta
Parr were involved in a notor vehicle accident in Jefferson

County on Cctober 2, 1998. Stark brought suit against Parr in



the Jefferson Circuit Court on July 8, 1999, seeking damages for
personal injuries sustained in this accident. Parr was insured
under a policy providing coverage to her notor vehicle by ANPAC,
whi ch undertook her defense in this personal injury litigation.

By an anended conplaint, Stark alleged that Parr was
wi thin the scope of her enploynent at the tine of the accident
and, therefore, joined CT Associates as a party defendant to the
personal injury litigation. CT Associates, Parr’s enpl oyer, was
i nsured by appellee, Hartford I nsurance Conpany of the M dwest
(“Hartford”). Hartford retained separate counsel and fil ed
responsi ve pl eadi ngs on behalf of CT Associ ates denyi ng that
Parr was within the scope of her enploynent on the date, tine
and place of the accident.

ANPAC, through counsel, actively provided a defense to
Parr in the underlying litigation pursuant to the terns and
conditions of its policy, maintaining that Parr was in the
course of her enploynent at the tine of the accident. Likew se,
separate counsel for CT Associates al so actively participated in
the defense of the personal injury litigation, said defense
having the effect of protecting the interests of Hartford's
i nsured, and, as previously stated, taking the position that
Parr was not in the course of her enploynent at the time of the

acci dent .



Utimately, the personal injury action proceeded
through trial with a verdict which assigned fifty percent of the
fault to each of the drivers. The trial court ruled as a matter
of law that Parr was within the course and scope of her
enpl oynent at the tine of the accident. ANPAC has satisfied the
noney judgnment in favor of the plaintiff, WIllis Stark, in full.

Hartford subsequently brought suit agai nst ANPAC,
claimng that it is entitled to be reinbursed for its defense
costs incurred in the underlying litigation. Both parties filed
cross-notions for summary judgnment in the Jefferson Circuit
Court, with the trial court ultimately awarding Hartford in
excess of $19, 000.00 in defense costs, plus interest. ANPAC
appeals fromthis judgnent.

Every policy of insurance inposes two basic duties:

(1) the duty to provide a defense to the insured; and (2) the
duty to indemify the clainms nade agai nst the insured pursuant

to the terns and conditions of the policy. Thonpson v. West

Aneri can I nsurance Co., Ky. App., 839 S.wW2d 579 (1992); Brown

Foundation, Inc. v. St. Paul Fire & Marine Ins. Co., Ky., 814

S.W2d 273 (1991). These duties are separate and distinct from
each other. Wen two or nore insureds under the sane policy
have conflicting interests in the litigation, the insurer nust
provi de separate counsel to each of the insureds. See 14 Couch

on | nsurance 88 202:24, 204:25 (3d ed. 1999).
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Thus, as an insured under the ANPAC policy, Parr was
clearly entitled to a defense in the personal injury litigation
whi ch Stark brought against her in the Jefferson Grcuit Court.
ANPAC provided this defense at its own cost. Stark further
all eged that Parr was in the course and scope of her enpl oynent
at the tinme of the accident in issue, this allegation having
been made by way of an anmended pl eadi ng which effectively joined
CT Associates to the litigation. This allegation triggered the
duty to defend provision in the ANPAC policy under the omi bus
provision to provide a defense for qualified parties, such as CT
Associ ates, Parr’s enployer. The duty to defend is inplicated
when there is made “any all egati on which potentially, possibly,
or mght come within the coverage of the policy. The insurance
conpany nust defend any suit in which the | anguage of the
conplaint would bring it within the policy coverage regardl ess

of the nmerit of the action.” Brown Foundation, Inc. v. St. Pau

Fire & Marine Ins. Co., Ky., 814 S.wW2d 273, 279 (1991). It

al so triggered the duty to defend under the Hartford policy,
regardl ess of the position maintained by CT Associ ates and
Hartford, as its insurer, that Parr was not within the scope of
her enploynent at the tinme of the accident. It is undisputed
that Hartford tendered this defense to ANPAC and that ANPAC

rejected the tender.



The trial court correctly noted that whether or not
Parr was in the scope of her enploynent of CT Associates at the
time of the accident did not relieve ANPAC of its obligation to
provi de a defense for CT Associates. Circuit Court Opinion and
Order at 4. Wiile ANPAC, through counsel, provided a defense to
Parr and subsequently satisfied the entirety of the judgnent,
the inquiry does not end here. The ultimate issue is whether or
not ANPAC nust provi de separate -— or alternative -- defenses to
CT Associ ates, one of which, if successful, would necessarily
result in a finding that CT Associ ates, the enpl oyer, was not an
“insured person” under the policy.

The quandary presented in this case is that the
omi bus provi sion of the ANPAC policy requires that it provide a
defense to “any other person or organization which does not own

or hire your insured vehicle but is liable for its use by an

i nsured person.” CT Associates is only liable for the use of
Parr’s vehicle if Parr was in the course and scope of her

enpl oynent at the time of the accident. Parr, through her ANPAC
counsel, maintained that she was, and the defense provi ded by
ANPAC was consistent with this position. CT Associ ates,

however, maintained through trial that Parr was not in the
course and scope of her enploynent; yet, it insists that ANPAC

provi de a separate defense to CT Associ ates at ANPAC s cost.



The trial court resolved this conflict as a matter of law in
favor of Parr.

We hold that ANPAC is required to provide two
separate, alternative defenses at its cost, even one of which
i f successful, would ultimately result as being beneficial to a
“person or organization” which is found not to be an “insured
person” under the ternms and conditions of the policy, as it is
not the resolution of this issue which governs the duty to
defend, but the allegation in the conplaint which triggers the
contractual obligation. The defense that ANPAC did provide was
clearly for the benefit of Parr, but it did not protect the
interests of CT Associates, Parr’s enployer, as an insured under
t he omi bus cl ause of the policy, as was alleged in Starks’
amended conplaint. Gven Hartford s tender and ANPAC s
rejection, Hartford was well within its rights to seek
rei nbursenent of the defense costs expended on behalf of its
i nsured, CT Associates. Because ANPAC woul d not assune the
def ense of CT Associates, Hartford, as the excess insurer, has a
right to rei mbursenent for costs as a result of assum ng the

defense. See Truck I nsurance Exchange v. Century Indemity Co.,

76 Wh. App. 527, 887 P.2d 455, 458 (Wash. App. 1995). A
separate jurisdiction has held that “an excess or secondary
carrier is entitled to reinbursenent for its defense expenses

fromthe primary carrier who ‘has wongfully refused to defend
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the assured.” This rule accords with the great weight of

authority.” Rooney v. Township of Wst Orange, 200 N.J. Super.

201, 491 A 2d 23, 25-26 (N.J. App. 1985). We view this decision
as persuasi ve.
For the foregoing reasons, the judgnent of the

Jefferson Circuit Court is affirned.
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