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COVBS, JUDGE. Shannon Davis appeals froman order of the
Fayette Circuit Court entered on June 7, 2002, denying his CR
60. 02/ 60.03 notion to vacate his 1995 judgnment of conviction for
first-degree rape. Davis argues that his guilty plea upon which
his conviction was based was involuntary because it was i nduced
by prosecutorial msconduct. After reviewi ng the record, we
conclude that the trial court did not abuse its discretion in

ruling on Davis’'s post-conviction notion. Therefore, we affirm

! Kentucky Rules of CGivil Procedure.



On Decenber 21, 1994, Davis was indicted on charges of
first-degree rape and first-degree robbery arising fromevents
t hat occurred on Cctober 15, 1994. Arnmed with a knife, Davis
had entered the workplace of his victimand forced her to open
her enployer’s safe and then to performnultiple acts of sex.
After engaging Davis in a |lengthy and detailed colloquy, the
trial court accepted Davis's plea of guilty to the charges on
January 27, 1995. Davis acknow edged using force to acconplish
the sex crine. On February 1, 1995, he was sentenced in
accordance with the plea agreenent to serve fifteen years on
each charge -- to run consecutively for a total of thirty years.

In February 1998, Davis filed a notion pursuant to RCr?
11.42 to set aside his judgnment of conviction. The crux of his
notion concerned the inposition of consecutive sentences.
However, he also set forth several grounds for relief relating
to the quality of his trial counsel’s representation. Relevant
to the current appeal, Davis alleged that his counsel rendered
i neffective assistance by failing to obtain discovery fromthe
Commonweal th and by accepting the Conmonwealth’s word that it
had DNA evidence inplicating himas the perpetrator of the rape.
Davis clainmed that he | ater | earned that the DNA evi dence
al l egedly avail able to the Commobnweal t h was i nconcl usive,

arguing, therefore, that it would not have been adm ssible if he
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had gone to trial. The notion was denied in an order entered on
March 24, 1998. This Court dism ssed Davis's appeal at his
request on March 31, 1999.

On January 9, 2002, Davis filed his first notion to
vacate his conviction and sentence pursuant to CR 60.02. He
al l eged that he was confused about the law in relation to the
facts. Specifically, he argued that he did not understand the
term “forcible conpul sion” and that neither his attorney nor the
court properly explained that particular elenent of the crine of
first-degree rape in order to render his plea know ng and
intelligent. The notion was denied in an order entered February
28, 2002. Davis's appeal to this Court was di sm ssed for
failure to file a brief.

On April 17, 2002, Davis filed his second CR 60.02
notion for relief fromhis conviction and sentence of
i mprisonment. Davis alleged that he had pled guilty to the rape
charge only because he believed the claimof the prosecutor that
there was DNA evidence identifying himas the perpetrator of the
crime. Davis alleged that the prosecutor |ied about the
evi dence and that a DNA test had never been perforned on his
victim He maintained that his plea was rendered involuntary by
the prosecutor’s m sconduct and that if the Commonweal t h had
been truthful, he would not have pled guilty. The notion was

deni ed without a hearing on June 7, 2002. This appeal foll owed.



In this appeal, Davis raises the sane argunents
addressed in his CR 60.02/60.03 notion. Davis argues that his
plea of guilty to the charge of first-degree rape was in effect
coerced by the m srepresentation of the prosecutor concerning
the exi stence of DNA evidence to establish his guilt.

Addi tionally, Davis contends that w thout such evidence, the
Commonweal th did not have a strong case agai nst himand that he
woul d not have pled guilty but for the alleged

m srepresentation. He submits that the prosecutor’s m sconduct
was sufficiently egregious to warrant the vacating of his
conviction for rape.

The Commonweal th argues that the clai m of
prosecutorial msconduct is barred by the procedural default

provi sion of RCr 11.42 and G oss v. Commonweal th, Ky., 648

S.W2d 853 (1983). W agree. Subsection (3) of the crimna
rul e provides:

The notion shall state all grounds for
hol di ng the sentence invalid of which the
novant has knowl edge. Final disposition of
the notion shall conclude all issues that
coul d reasonably have been presented in the
same proceedi ng.

G oss, supra, holds:

The structure provided in Kentucky for
attaching the final judgnent of a tria
court in a crimnal case is not haphazard
and overl appi ng, but is organized and
conplete. . . [CR60.02] is for relief that



is not avail able by direct appeal and not
avai |l abl e under RCr 11.42.

I d. at 856.

The Comonweal th argues that Davis’'s attenpt to
litigate the issue of prosecutorial msconduct is precluded by
the denial of his ROr 11.42 notion. It contends that Davis’'s
claimw th respect to the DNA evidence involves the sane
argunent presented in his RCr 11.42 notion — although it is now
expressed in terns of prosecutorial m sconduct.

Davis denies that the issue of prosecutorial
m sconduct was raised in any of his previous post-conviction
notions. |ndeed, he contends that he could not have raised the
i ssue earlier because he only “recently found out that the
prosecution lied to him” (Appellant’s brief, p. 9).
Neverthel ess, the record reveals that at the tine Davis filed
his RCr 11.42 notion in 1998, he was aware that the Commonweal th
did not have DNA evidence that could have been used agai nst him
at trial. In that RCr 11.42 notion, he argued that his trial
counsel had rendered ineffective assistance by failing to seek
di scovery of the contested DNA evidence and by taking the
Commonweal th’s word that it had ever possessed such evidence in
the first place. The Commonweal th correctly observes that
Davis’s current claimis duplicative of the grounds stated in

his forner notion and that it is, therefore, barred fromre-



l[itigation. Land v. Comonweal th, Ky., 986 S.W2d 440, 442

(1998).
In addition to being procedurally precluded, Davis's

claimis barred by the reasoning of Tollett v. Henderson, 411

U S. 258, 267, 93 S.Ct. 1602, 36 L.Ed.2d 235 (1973), in which
t he Suprenme Court stated as follows with respect to a guilty
pl ea:

[A] guilty plea represents a break in the
chain of events which has preceded it in the
crimnal process. Wen a crimnal defendant
has solemly admtted in open court that he
is in fact guilty of the offense with which
he is charged, he nay not thereafter raise

i ndependent clains relating to the
deprivation of constitutional rights that
occurred prior to the entry of the guilty

pl ea.

See al so, Centers v. Commonweal th, Ky.App., 799 S.W2d 51, 55

(1990). Davis's plea essentially neutralized his ability to
claimthat his constitutional rights were violated by the
prosecutor’s all eged m srepresentation as to the state of the
evi dence that would have been available at trial. Davis had
anpl e opportunity to seek discovery of the evidence in
possession of the Commonweal th before entry of his plea. He

el ected not to pursue discovery prior to pleading guilty. Even
if his claimof prosecutorial msconduct were true, the

m sconduct does not indicate circunmstances so unjust as to nerit

the extraordinary relief contenplated by CR 60.02 or 60.03 —-



especially in light of his own waiver of the right to conduct

adequat e di scovery.

The order of the Fayette Circuit Court is affirned.
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