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BAKER, JUDGE: Marcus Buford (“Buford”) brings this appeal from
a June 3, 2002 judgnent of the McCracken Circuit Court. W
reverse and remnmand.

Buf ord was indicted on Decenber 22, 2000, by the
McCracken County Grand Jury on two counts of first degree sexua

abuse. The indictnent stemed from all egati ons nmade by two

! Senior Status John D. MIler sitting as Special Judge by assignnent of the
Chi ef Justice pursuant to Section 110(5)(b) of the Kentucky Constitution and
KRS 21.580.



girls, HS. and J.R, who were nenbers of Concord United

Met hodi st Church where Buford served as youth mnister. H S
and J.R both clained that, on separate occasi ons, Buford
touched themin a manner constituting sexual abuse.

Buf ord was convicted by a jury upon two counts of
sexual abuse in the first degree pursuant to Kentucky Revised
Statute (KRS) 510.110.2 He was sentenced to prison for two
consecutive five-year terns and appeals to this Court as a
matter of right.

Buford first asserts that the circuit court
erroneously admtted testinony pertaining to a prior bad act.
The testinony in question revolves around al |l egati ons of sexua
abuse made agai nst Buford in 1997 by his niece, S.B. Although
the charges were sent to a Trigg County Gand Jury, Buford was

never i ndicted.

Buford filed a pre-trial notion to exclude al
evi dence regarding these alleged prior acts. The circuit court

deni ed his notion.

Kentucky Rul e of Evidence (KRE) 403 dictates that,

“[a]l t hough rel evant, evidence may be excluded if its probative

2 Kentucky Revised Statute 510.110 states:
(1) A person is guilty of sexual abuse in the first degree when:
(a) He subjects another person to sexual contact by forcible conpulsion; or
(b) He subject another person to sexual contact who is incapable of consent
because he:
1. Is physically helpless;
2. Is less than twelve (12) years old; or
3. Is nmentally incapacitated.
(2) Sexual abuse in the first degree is a Cass D fel ony.
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val ue is substantially outweighed by the danger of undue
prejudice. . . .” It is well established that “[a]n appellate
court should reverse a trial court’s ruling under KRE 403 only

if there has been an abuse of discretion.” Barnett v.

Commonweal th, Ky., 979 S.W2d 98, 103 (1998). In deciding upon

a KRE 403 issue, three factors nust be taken into consideration:
“the probative worth of the evidence, the probability that the
evi dence wi Il cause undue prejudice, and whether the harnfu
effects substantially outweigh the probative worth.” 1d. at

103; see also Robert G Lawson, The Kentucky Evi dence Law

Handbook, 8§ 2.10(11) (3d. ed. 1993).

Wei ghing the three factors presented in Barnett, we
believe the circuit court commtted an abuse of discretion under
KRE 403 by admtting the testinony of S.B. The probative val ue
of the testinony is, at best, questionable. S.B. testified that
she coul d not renenber the events surroundi ng her alleged sexua
abuse by Buford. She theorized that the event may have only
been a dream or that she may have been told what to say by
sonmeone else. The lack of credibility of these statenents and
S.B.’s inability to recall with any certainty whether the events

actually occurred mar any probative value of her testinony.

S.B.’s testinony also bears a high probability of

undue prejudice. “Prejudice” has been defined as “that which is



unnecessary and unreasonable.” Partin v. Conmonweal th, Ky., 918

S.W2d 219, 223 (1996). KRE 404(a) states that, “[e]vidence of
a person’s character or a trait of character is not adm ssible
for the purpose of proving action in conformty therewith on a
particular occasion. . . .” The nost likely assunption to be
drawmn fromS.B.’s testinony is that if Buford sexually abused a
young girl in the past, he nust have done it again. This
assunption is precisely what the introduction of character
evidence is designed to avoid. The adm ssion of this evidence
unavoi dably caused undue prejudice by unnecessarily and
unreasonably leading the jury to the conclusion that Buford' s
actions against HS. and J.R were “in conformty” with his

al | eged actions against S.B.

The |i kel i hood of undue prejudice far outweighed any
probative value of S.B.”s testinony. Therefore, we hold that
the circuit court cormmitted an abuse of discretion under KRE 403

by admtting this testinony.

Alternatively, we also believe that S.B.’s testinony
was i nproperly adnmitted as evidence of a “prior bad act.” KRE

404(b) states in relevant part:

(b) Oher crinmes, wongs, or acts.
Evi dence of other crinmes, wongs, or
acts is not adm ssible to prove the
character of a person in order to show
action in conformty therewith. It
may, however, be adm ssi bl e:
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(1) |If offered for sone other purpose,
such as proof of notive,
opportunity, intent, preparation,
pl an, know edge, identity, or
absence of m stake or accident;

In Adcock v. Conmmonweal th, Ky., 702 S.W2d 440, 443 (1986), the

Kent ucky Suprene Court set forth the standard by which 404(b)

shoul d be appli ed:

In every case in which evidence of other
crinmes i s sought to be introduced to
establish a pattern or schene, the rea
gquestion is whether the nmethod of the

conmi ssion of the other crinme or crinmes is
so simlar and so unique as to indicate a
reasonabl e probability that the crinmes were

coommitted by the same person. If it does
so, evidence that the defendant conm tted
the other crinme is admssible. If it only

tends to show a tendency or disposition to
commt a crine, the evidence is not
adm ssi bl e.

Furt hernore, “evidence of crimnal conduct other than that being
tried is adm ssible only if probative of an issue i ndependent of
character or crimnal predisposition, and only if its probative
val ue on that issue outweighs the unfair prejudice wth respect

to character.” Billings v. Commonweal th, Ky., 843 S.W2d 890,

892 (1992). Because of the high risk of prejudice involved with
t he adm ssion of “other crines” evidence, “trial courts nust
apply the rule cautiously, with an eye towards elimnating

evi dence which is relevant only as proof of an accused s

propensity to conmt a certain type of crine.” Bell v.
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Commonweal th, Ky., 875 S.W2d 882, 889 (1994); see al so Lawson,

supra, 8 2.25(11)(B) (“evidence of other crimes is inadm ssible
to prove the crimnal propensity or predisposition of the

accused, . . .").

The pertinent inquiry in this case is whether the
facts surrounding the all eged sexual abuse of Buford' s niece,
S.B., and the sexual abuse of H' S. and J.R are “so simlar and
SO unique” as to permt the court to admt the evidence as an

i ndi cation of Buford s nodus operandi. See Billings 843 S. W 2d

at 893. W do not believe they are.

In Bell, appellant was convicted of sodom zing his
live-in girlfriend’s son, AAC. During the trial, A C’'s older
brother, T.C., was called to testify regarding incidents of
sodony that appellant also had allegedly perpetrated agai nst
him On appeal, the Court held that the testinony of T.C had
been erroneously admitted. |In particular, the Court held that
the acts alleged by A C. and T.C. were too dissimlar to prove
the requisite pattern of conduct to identify appellant as the

perpetrator. The Court noted that:

dissimlarity with respect to the acts, the
nunber of acts, the tinme, the approach, and
the place. . . convince us that evidence of
appel lant’ s all eged crine against T.C., when
conpared with evidence of appellant’s
conduct against A C, fail to establish the
striking simlarity that “in itself would



identify appellant as the perpetrator of the
acts in question.”

Bell, 874 S.W2d at 890 (quoting Lantrip v. Commonweal th, Ky.,

713 S.W2d 816 (1986)).

Li ke the Court in Bell, we believe that the

al l egations of sexual abuse nade by S.B. are too dissimlar from
the allegations made by HS. and J.R to have been properly
admtted as 404(b) evidence. When conpared, the crines |ack the
requisite striking simlarity that would necessarily identify
Buford as the perpetrator.® Al though the alleged crinmes do share
sone conparabl e characteristics, we believe the evidence |acks
sufficient simlarity to permt S.B.’s testinony under 404(b).
Rat her than identify Buford as the perpetrator or establish a
pattern or schene, the evidence nerely points towards Buford’'s
crimnal predisposition. W, therefore, hold that the circuit

court erroneously admtted the testinony of S B under 404(Db).

We al so believe the adm ssion of S.B.’s testinony
constituted prejudicial error. KRE 103(a) dictates that
“le]rror may not be predicated upon a ruling which admts or

excl udes evi dence unless a substantial right of the party is

3 The dissimlarities in the cases are as follows: S.B. is Buford's niece, while H S

and J.R are of no relation to Buford. The incident with S.B. allegedly occurred when
S.B. was eight years old. The incident with HS., however, occurred when she was

twel ve years old, and the incident with J.R occurred when she was fifteen years ol d.
S.B.’s allegations of sexual abuse arose in 1997, while J.R's allegations stemfrom
an incident in 1999, and H S.’s allegations are from 2000. The incident with S B.

al l egedly occurred on a canping trip while Buford was alone in a tent with his wfe,
S.B., and S.B.’s sister. The incidents with HS. and J.R both occurred in roons
filled with people at church youth group functions.



affected. . . .” See also Ky. R Cim P. 9.24. Not every error

[

wll constitute reversal; rather, i f upon a consideration of
t he whol e case [the] court does not believe there is a
substantial possibility that the result woul d have been any

different, the irregularity will be held nonprejudicial.’”

Rogers v. Commonwealth, Ky., 60 S.W3d 555, 559 (2001) (quoting

Abernathy v. Conmmonweal th, Ky., 439 S.W2d 949, 952 (1969)).

Since there were no eyew tnesses, the testinony at
trial was predicated solely on the credibility of the parties.
By erroneously admtting the testinony of S.B., the circuit
court inpinged upon Buford' s credibility. As there is a
substantial |ikelihood that the outcone of the trial would have
differed had S.B.’ s testinony been excluded, we hold that

adm ssion of the evidence constituted prejudicial error.

On the whole, we are of the opinion that the testinony
of S.B. was erroneously admtted under KRE 403, and/or as a
prior bad act under KRE 404(b). W further hold that such error
was prejudicial; thus, reversal is required.

Buf ord’s second argunent is that the testinony of Geg
Wal drop (“Wal drop”) was inproperly admtted. Wl drop and Buford
were coworkers at Concord United Methodi st Church. Upon the
suggestion of Dr. Jerry Jeffers, Superintendent of |oca

Met hodi st churches, and Col lette Buford, Buford s w fe, Waldrop



went to Buford s hone to discuss the allegations of sexua
abuse. Waldrop testified that he was chosen to speak with

Buf ord because the two nmen were friends. When Waldrop arrived
at Buford' s home, Buford refused to speak with him

The Comonweal th sought to introduce Buford' s refusa
to communi cate with Waldrop at trial. Although Buford filed a
pre-trial notion to exclude Waldrop’s testinony, the circuit
court denied the notion and permtted Waldrop to testify.

Buf ord asserts that the circuit court’s decision to
all ow WAl drop’ s testinony was i nproper. Specifically, Buford
clainms that Waldrop was allowed to testify about confidentia
comuni cations he had with Buford and that such testinony
violated the religious privilege of KRE 505. The basis for
Buford’s argunent is that Waldrop’s testinony shoul d have been
excl uded because Buford believed his conversation wi th Wl drop
was confidential and privileged. W disagree.

The pertinent | anguage of KRE 505 is as foll ows:

(a) Definitions. As used in this rule:

(1) A "clergyman" is a mnister,
priest, rabbi, accredited
Christian Science
practitioner, or other simlar
functionary of a religious
organi zation, or an individua
reasonably believed so to be by
the person consulting him

(2) A communication is "confidential"
if made privately and not i ntended

for further disclosure
except to other persons
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present in furtherance of the
pur pose of the comuni cati on.

(b) Ceneral rule of privilege. A person has
a privilege to refuse to disclose and
to prevent another fromdisclosing a
confidential comunication between the
person and a clergyman in his
prof essional character as spiritua
advi ser.

In Kentucky, it is well established that, “[f]or a
communi cation to be covered under this privilege it nust be
communi cated to a nenber of the clergy when that person is

”

acting as a spiritual advisor. Sanborn v. Commonweal t h,

Ky., 892 S.W2d 542, 550 (1995). W interpret the | anguage of
KRE 505 as inplenenting an objective standard for determ ning
whet her a clergyman is acting “in his professional character as
spiritual advisor.” This determnation is not nade by | ooking
solely to the communicant’s state of m nd, but by review ng al
the facts surrounding the allegedly confidential comunication.
Therefore, to determne if the comunication between Buford and
VWal drop fell within the confines of KRE 505, we | ook objectively
at the record to decide whether Wal drop was acting as a

spiritual advisor when he call ed upon Buford.

Revi ewi ng the record of this case, we do not believe
Wal drop visited Buford in his professional capacity as a
spiritual advisor as required by KRE 505. Although Wal drop, a

m ni ster at Concord United Methodist Church, was a “cl ergyman”
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within the KRE 505(a) (1) definition, there was nothing
“spiritual” about his visit with Buford. Waldrop testified that
his purpose for visiting Buford was not to give spiritual advice
but rather to discuss the allegations of sexual abuse. Waldrop
testified that he and Buford did not pray together on the night
in question; in fact, the only conmuni cati on made was Buford' s
refusal to speak. Although Buford stated in an affidavit that

“[ he] believed that any conversation that [he] had with Dr. Geg

VWl drop was protected by clerical privilege,” this belief alone
is not the determ ning factor in deciding whether the

communi cation in question was made while Wal drop was acting as a
spiritual advisor. (Affidavit of Marcus Buford and Collette

Buf ord). Because Wal drop was acting as a friend rather than a

spiritual advisor when he nmet with Buford, we hold that the

conversation did not fall under the KRE 505 religious privilege.

Al t hough we believe that the conversati on does not
fall under the religious privilege of KRE 505, we neverthel ess
hol d that Waldrop’s testinony regarding Buford s unwi |l lingness
to speak shoul d have been excluded. The Fifth Amendnent of the
United States Constitution and Section El even of the Kentucky
Constitution both provide for a right against self-
incrimnation. This right has | ong been revered as a

fundamental trial right’ that reflects ‘principles of humanity

and civil liberty.”” Wnthrowv. WIllians, 507 U S. 680, 705,
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113 S. . 1745, 123 L. Ed. 2d 407 (1993)(quoting United States

v. Verdugo- Urqui dez, 494 U S. 259, 264, 110 S. C. 1056, 108 L

Ed. 2d 222 (1990), and Bramv. United States, 168 U.S. 532, 544,

18 S. C. 183, 42 L. Ed. 568, (1897)). Likewi se, this right
“reflects a conplex of our fundanental values and aspirations,
and marks an inportant advance in the devel opnent of our

liberty.” Kastigar v. United States, 406 U.S. 441, 444, 92 S.

Ct. 1653, 32 L. Ed. 2d 212 (1972). The privilege agai nst self-
incrimnation stands for the proposition that an individua
cannot be forced to inplicate hinself, or to offer evidence

whi ch could be incrimnating.

The United States Suprene Court has broadly
interpreted the scope of the right against self-incrimnation.
In Kastigar, 406 U S. at 444-45, the Court stated that the
privilege “can be asserted in any proceeding, civil or crimnal,
adm nistrative or judicial, investigatory or adjudicatory; and
it protects against any disclosures that the witness reasonably
believes could be used in a crimnal prosecution or could |ead
to other evidence that might be so used.” Despite this broad
interpretation, neither the United States Suprenme Court nor any

Kentucky Court has yet to address the issue of whether pre-
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arrest silence may be used substantively as proof of a

defendant’s guilt.*

The Sixth Circuit Court of Appeals has, however,

addressed this issue. In Combs v. Coyle, 205 F.3d 269, 283 (6'"

Cr. 2000), the Sixth Crcuit Court of Appeals held that “a
defendant’s pre-arrest silence as substantive evidence of guilt
violates the Fifth Arendnent’s privil ege agai nst self-
incrimnation.” The Court reasoned that, “in a pre-arrest
setting as well as in a post-arrest setting, it is clear that a
potential defendant’s comments coul d provi de damagi ng evi dence
that m ght be used in a crimnal prosecution; the privilege

shoul d thus apply.” [1d. at 283.

Al t hough we are not bound by the Sixth Crcuit, we
perceive its reasoning as persuasive; thus, we hold that the
substantive use of a defendant’s pre-arrest silence as proof of
guilt violates the right against self-incrimnation as
guaranteed by the Fifth Anendnent of the United States
Constitution and Section El even of the Kentucky Constitution.

In the case at hand, Buford s refusal to speak to
Wal drop regarding the all egations of sexual abuse was a

“di scl osure” which Buford “reasonably believe[d] could be used

*We recognize that the United States Supreme Court has held that the use of a
defendant’s pre-arrest silence for inpeachnment purposes does not violate the
Fifth Amendnent. See Jenkins v. Anderson, 447 U.S. 231, 100 S. . 2124, 65
L. Ed. 2d 86 (1980). However, the Suprenme Court has yet to address the issue
of whether pre-arrest silence may be used substantively as proof of guilt.
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in a crimnal prosecution.” Kastigar, 406 U S. at 444-45,
Regardl ess of whether the silence was in a pre-arrest or post-
arrest setting, Buford nevertheless had a right against self-
incrimnation that could not be waived by the circuit court.
We, therefore, conclude that Buford' s refusal to speak with
Wal drop concerning the allegations of sexual abuse was

i mproperly admtted.

Buford’s third contention is that the circuit court
erroneously interpreted the term“forcible conpul sion” as found
in KRS 510.110. Specifically, Buford clains that the court
verbally instructed the jury that a finding of “physical force”
was sufficient to sustain a conviction for first degree sexua
abuse. He argues that nere physical force is insufficient to
sustain such a conviction, but that the physical force nust be
such force “which places a person in fear of imredi ate deat h,
physical injury to self or another person, fear of the i medi ate

ki dnap of self or another person.”

Under KRS 510.110, “ [a] person is guilty of sexua
abuse in the first degree when . . . [h]e subjects another
person to sexual abuse by forcible conmpul sion.” Forcible

conmpul sion is defined by KRS 510.010(2) as neani ng:

physi cal force or threat of physical force,
express or inplied, which places a person in
fear of imredi ate death, physical injury to
sel f or another person, fear of the
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i mredi at e ki dnap of self or another person,
or fear of any offense under this chapter.
Physi cal resistance on the part of the
victimshall not be necessary to neet this
definition;

W interpret KRS 510.010(2) as defining “forcible
conmpul sion” as occurring when either: (a) physical force or (b)
the threat of physical force “which places a person in fear of
i mredi at e death, physical injury to self or another person, fear
of the imedi ate kidnap of self or another person, or fear of
any of fense under this chapter” is utilized. W view such
interpretation as consistent with the plain | anguage contai ned
in KRS 510.010(2). W, thus, reject Buford s argument that nere

physical force is insufficient to establish forcible conpulsion.

The jury was also given a witten definition of the
term“forcible conpulsion.” Jury nenbers were instructed that
in order to convict Buford of first degree sexual abuse, they
must find that he subjected H S. and J.R to sexual contact, and

“that he did so by forcible conpulsion.” (Jury Instruction

Nunber Four). Forcible conpul sion was defined in jury

i nstruction nunber three as neaning “physical force or threat of
physi cal force, express or inplied, which places a person in
fear of i medi ate death or physical injury to self or another
person, fear of the i medi ate ki dnap of self or another, or fear

of any sexual offense. Physical resistance on the part of the
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person subjected to forcible conpulsion is not necessary to neet

this definition.”

Taken together, we believe these witten instructions
provi ded sufficient guidance for the jury. The jury was well
aware of the elenments to be established in order to convict
Buford of first degree sexual abuse. Although the definition of
“forcible conpulsion” given to the jury differed slightly from
the statutory definition of KRS 510.010(2), the difference was
not significant enough to alter the neaning of the term
Therefore, we hold that the witten jury instructions were

appropri ate.

Fourth, Buford argues that his notion for a directed
verdict was inproperly denied by the circuit court. On
appel l ate review, we nust determ ne whether it was clearly
unreasonable for the jury to have found Buford guilty upon two

counts of first degree sexual abuse. See Cononweal th v. Benham

Ky., 816 S.W2d 186 (1991). Buford particularly maintains that
the Comonwealth failed to prove the elenent of forcible

conmpul si on beyond reasonabl e doubt. W di sagree.

The evidence revealed that J.R attenpted to pull Buford's
hand away from her vagi nal area but was unable to do so
imedi ately; it also revealed that Buford put his |leg upon H S

and that H'S. also tried to renove Buford s hand. Consi dering
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the totality of HS. and J.R’s testinony, we are of the opinion
that a jury could have reasonably found that Buford used
physical force to carry out his sexual assaults. Hence, we hold
that the circuit court properly denied Buford s notion for

directed verdict.

For the foregoing reasons, the judgnent of the
McCracken Circuit Court is reversed and remanded for proceedi ngs

consistent with this opinion.

ALL CONCUR.
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