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COVBS, JUDGE. This is an appeal froma judgnent entered by the
Jefferson Grcuit Court in a tort action. For the reasons
stated below, we affirmin part and vacate and remand in part.
Shortly after m dnight on April 11, 2001, David Snyder
forced his way into the apartnment of his former fiancée,
Gretchen C ayton. \When Brian MCarley, Ms. Cayton’s guest,
enmerged fromthe bathroom Snyder began beating himwth a

retractabl e baton of the type commonly used by police officers



to subdue suspects. Snyder struck MCarley many tinmes, causing
severe |l acerations and bruising about his head. Bl ood-soaked
and unable to defend hinself against the attack, MCarley fled

t he apartnment and sought energency nedical care. MCarley
testified that he believed that Snyder would kill himduring the
attack. Gisly photographs depicting the extent of MCarley’s
injuries were shown to the jury.

The jury rejected Snyder’s version of the attack as a
matter of self-defense or the defense of Ms. Clayton; it
returned a unani nous verdict in favor of MCarley. MCarley
recei ved an award of $25,000.00 for pain and suffering and
$2,465.00 for hospital and ot her nedical expenses. In addition
to the conpensatory damages, MCarley was awarded $100, 000.00 in
punitive damages. The court deni ed Snyder’s post-judgnment
notions, and this appeal foll owed.

Snyder contends that questions about his persona
weal th and finances asked during cross-exam nation were
i nproper. Wthout conceding the point, MCarley observes that
the trial court imrediately sustai ned defense counsel’s
objection to the line of questioning. Plaintiff’s counse
ceased that |line of inquiry, and Snyder’s counsel sought no
additional relief. Since counsel received the relief he

requested and did not ask the trial court to adnonish the jury



or to order a mistrial, Snyder cannot now challenge the tria
court’s failure to provide such further relief sua sponte.

Snyder al so objects to evidence pertaining to the
physi cal injuries sustained by Ms. Clayton during the
confrontation as well as to evidence of damage to her hone and
personal property. He contends that such evidence was
i mproperly admtted and was unduly prejudicial since she had
di sm ssed her action agai nst Snyder prior to trial. W
di sagr ee.

We have carefully reviewed the contested portion of
the trial court proceedings. As the result of a bench
conference at the time of the opening statenent, the trial court
was on notice that this testinmony would occur. W note that the
trial court was particularly attentive to plaintiff’s
guestioning of Ms. Clayton. Each tine that Snyder’s counse
objected to one of the plaintiff’s questions, the trial court
t houghtfully pondered the rel evancy of the question posed and
wei ghed its potential for undue prejudice to Snyder.

There was evidence indicating that Snyder gained
access to Ms. Clayton’s residence by breaking a wi ndow, that he
attenpted to destroy her personal property after MCarl ey had
fled, and that Ms. C ayton was physically injured during the
epi sode. Al of this evidence was clearly relevant to the

credibility of Snyder’s allegation that the assault resulted
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either from Snyder’s defense of Ms. Clayton or fromhis own
sel f-defense. In sone instances, the probative value of the
antici pated testinony substantially outwei ghed the danger of
unfair prejudice to Snyder. |In those instances, Snyder’s
objections to the testinony were accordingly overruled. In
ot her instances, the anticipated testinony -- though perhaps
rel evant -- was properly excluded by the trial court because of
its potential msuse by the jury. Snyder’s objections were
consistently addressed individually and were sustained nore
often than not. The trial court scrupulously nonitored the
guestioning, and the adm ssion of evidence on these points was
tightly controlled. Wiile it m ght have been prudent for the
court to advise the jury with respect to the limted use that
was to be made of this testinony, Snyder’s counsel did not
request such an adnonition or a limting instruction. Moreover,
Snyder gave further testinony with respect to these details on
his direct exam nation. Reviewing the entirety of the case, we
perceive no error in the adm ssion of the chall enged evidence.
Next, Snyder contends that the evidence offered in
support of MCarley’ s clainms for conpensatory damages was
insufficient to support the jury' s verdict. W disagree.
McCarley’'s testinony relative to the anmount of his nedica
expenses and as to the nature and severity of his pain and

suffering -- both physical and enotional, coupled with the



phot ogr aphs showi ng his obviously serious injuries, adequately
supported the jury' s relatively nodest verdict in his favor.

Next, Snyder contends that the trial court failed to
instruct the jury in accordance with the provisions of Kentucky
Revi sed Statutes (KRS) 411.186. As a result, he contends, the
jury was permtted to award an anmount of punitive damages
wi t hout proper guidance. W are conpelled to agree.

After a jury determ nes that punitive damages are
properly awarded, the provisions of KRS 411.186 require the jury
to consider a nunber of factors before arriving at a sum
Pursuant to the statute, the jury is to consider the follow ng
factors:

(a) the likelihood at the relevant tine that serious harm
woul d arise fromthe defendant’s m sconduct;

(b) the degree of the defendant’s awareness of that
l'i kel i hood;

(c) the profitability of the m sconduct to the defendant;

(d) the duration of the m sconduct and any conceal nent of it
by the defendant; and;

(e) any actions by the defendant to renedy the m sconduct
once it becane known to the defendant.

The jury instructions given by the trial court in this

case did not incorporate any of the factors enunerated in KRS

411.186. The instructions given to the jury provided no
st andard what soever to assist or guide the jury inits
determnation. As a result, we vacate the jury' s award and

remand for a trial limted to a proper assessnent of punitive



damages. In light of our decision to vacate and renand on the
i ssue of the proper anmount of punitive damages to be awarded, we
need not consider Snyder’s final contention that the anmount of
puni tive damages originally awarded was excessive.

The judgnent is affirnmed in part and vacated and
remanded in part for further proceedings.

BARBER, JUDGE, CONCURS.

KNOPF, JUDGE, CONCURS W TH SEPARATE CPI NI ON

KNOPF, JUDGE, CONCURRING | fully agree with the
reasoning and the result of the majority opinion, but | wite
separately to add to the discussion regarding the punitive
damages instructions. The fundanental problemis that Kentucky
case |law has not clearly set out that assessnment of punitive
damages is still a two-step process. First, the jury nust
deternmine that punitive damages are justified. And second, once
the jury decides to award punitive danmages, it nust determ ne
t he appropriate anount of damages. The jury nust be properly
instructed on both steps.

Under the first step, KRS 411.184 requires a jury to
find by clear and convincing evidence that a defendant acted
with “fraud, oppression, or malice” in determ ning whether to

award punitive damages. In Wllians v. WIlson, Ky., 972 S.W2d

260 (1998), the Kentucky Suprenme Court found the statute
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restricted a right of recovery for wongful death or persona

injury in violation of Ky. Const. 88 14, 54 and 241.

Accordingly, the Court re-instated the conmmon-law rul e all ow ng
recovery for punitive danmages based on gross negligence.

Recently, in Phelps v. Louisville Water Co., Ky., 103

S.W3d 46 (2003), Sand Hill Energy, Inc. v. Ford Mbtor Co., Ky.,

83 S.W3d 483 (2002), vacated and remanded by U. S. Suprene Court

in Ford Motor Co. v. Smith, 155 L. Ed. 2d 1056, 123 S. C. 2072

(2003), and in Cty of Mddlesboro v. Brown, Ky., 63 S.W3d 179

(2001), the Kentucky Suprenme Court approved the use of a comon-
l aw i nstruction defining the gross negligence standard to be
used in award for punitive damages. However, the instructions
at issue in those cases only involved the first step in
assessing punitive damages; whether the jury should inpose
puni tive damages. Unfortunately, this focus on the first step
has | ed sonme trial courts to disregard the second step; the jury
instructions for determning the anpbunt of punitive danages.
Consequently, the jury still nust be separately
instructed on the guidelines to determ ne the anount of punitive
damages. As the majority correctly notes, these factors are set

out in KRS 411.186(2). Furthernore, Wllians v. WIlson did not

address the constitutionality of this statute. A trial court’s

instructions need not mrror the precise |anguage of the



statute. Indeed, sonme of the factors will not be applicable to
every case.

Neverthel ess, the jury nust be given sone framework
within which to calculate the amount of punitive damages. Such
an instruction goes to the fundanental fairness of the jury’'s
del i berative process. The United States Suprene Court has
recogni zed that a punitive damages award based upon i nadequate
instructions may violate a party’ s due process rights. State

Farm Mutual Aut onobil e I nsurance Co. v. Canpbell, 538 U S ---,

155 L. Ed. 2d 1056, 123 S. C. 2072 (2003); Cooper Industries,

Inc. v. Leatherman Tool Goup, Inc., 532 U S 424, 149 L. Ed. 2d

674, 121 S. C. 1678 (2001); BMNof North Anerica, Inc. v. Core,

517 U.S. 559, 134 L. Ed. 2d 809, 116 S. C. 1589 (1996); Honda

Motor Co., Ltd. v. Cberg, 512 U S. 415, 129 L. Ed. 2d 336, 114

S. C. 2331 (1994); TXO Production Corp. v. Alliance Resources

Corp., 509 U S 443, 125 L. EdJ. 2d 366, 113 S. C. 2711 (1993);

Pacific Mutual Life Insurance Co. v. Haslip, 499 U S 1, 113 L

Ed. 2d 1, 111 S. C. 1032 (1991).

The jury in the present case was not instructed as to
any factors to consider in calculating the anmount of damages.
In the absence of any directive fromthe trial court to consider
the cul pability of Snyder’s conduct, the jury had no basis to

cal cul ate the amount of punitive damages. Therefore, | agree



with the majority that the jury’'s award of $100, 000.00 in

punitive damages was arbitrary and nust be set aside.
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