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BEFORE: BAKER, GUI DUG.I, AND KNOPF, JUDGES.
BAKER, JUDGE. Cecil Seanman (Seaman) brings this appeal from an
April 11, 2002, summary judgnent of the Fayette Circuit Court.
We affirm

Seaman filed a conplaint and an anmended conplaint in
the Fayette Circuit Court agai nst Mussel man. Therein, he
al | eged that Mussel man defanmed hi m by publishing three articles

(“A Flag on the Play,” “Cyberspace,” and “Cecil Seaman Too Slick



for Injun Chuck”). These articles were published in a one-page

free newsletter called Indian Charlie which is distributed

several days each week at certain thoroughbred racetracks. It
i s undi sputed that Miussel man writes and publishes

Indian Charlie. On June 28, 1999, and on April 11, 2002, the

circuit court entered summary judgnents di sm ssing Seaman’ s
defamation clainms. This appeal follows.

Seaman contends the circuit court conmtted error by
entering summary judgnent. Sunmmary judgnent is appropriate
where there exists no material issue of fact and novant is
entitled to judgnent as a matter of law. Ky. R Cv. P. (CR

56. Steelvest, Inc. v. Scansteel Service Center, Ky., 807

S.W2d 476 (1991). To resolve this appeal, we nust determ ne
whether the circuit court properly entered summary judgnents
di sm ssing Seaman’s defamation clains as to the three articles.
We therefore must undertake an exam nation of the three articles
that Seaman clains to have defanmed him
We shall initially reviewthe article “Flag on the
Play,” which reads in part:
It looks like we got a Steward’s
inquiry on |ast week’s Cecil Seaman ad in
t he Thor oughbred Ti nes.
The ad refers to “matings” that Ceci
Seaman has influenced, that have produced
many top notch horses.

One of the matings he is taking credit
for in his ad is for Bates Mtel.



It just so happens that the owners of
Bates Mdtel, who were also his breeder, have
gotten word to Injun Chuck that Cecil Seanman
had absol utely no influence or input into
the breeding of Bates Mtel.

There could be many reason (sic) for
this typographical error. 1t could be that
Cecil Seaman just dreamed he was influentia
in the mating of Bates Mdtel or maybe his
advertising people just made a m stake. You
don't think that a guy |ike Cecil Seaman
woul d deliberately mislead the public do
you?

Vll, we don’t know why a m stake |ike

t hat got passed (sic) everyone, but it did

not get passed (sic) the fol ks who bred him

cause they knew Cecil Seaman’s inpact on the

mati ng of Bates Mdtel was zero. (Enphasis

added) .

Inits entry of summary judgnent, the circuit court
concl uded that Seaman was a limted public figure and that he
failed to prove that Mussel man acted with actual nalice in the
publication of the above article. To qualify as a limted
public figure, there nust exist 1) a particular and identifiable
public controversy that 2) Seaman by sonme voluntary act invol ved
hinmself to the extent that he assuned a role of public

prom nence, and 3) he nust enjoy regular and continui ng access

to the nmedia. Warford v. Lexington Heral d- Leader Conpany, Ky.,

789 S.W2d 758 (1990), cert. denied, 498 U S. 1047, 111 S. C.
754, 112 L. Ed. 2d 774 (1991). W nust agree with the circuit
court’s conclusion that Seaman was a limted public figure and

adopt herein its detailed rationale:



A particular and identifiable public
controversy

The ability to choose racehorses and
mating selections is an inportant and vital
task in the thoroughbred industry,
particularly in Kentucky, the center of the
i nternational thoroughbred industry.
Traditionally, a nethod of conbining a
horse’s confirmati on and pedigree is
utilized for this process. However, there
are other theories which may be enpl oyed in
choosi ng racehorses. Alternate and
conpeting theories and nethods by which one
eval uates and chooses breedi ng sel ecti ons
has been and continues to be a particul ar
and identifiable controversy within the
t hor oughbred i ndustry.

The plaintiff’s voluntary acts.

The plaintiff has devel oped a
di stinctive, singular and uni que nmet hod of
eval uati ng thoroughbred racehorses. He
asked, and was granted, access to all the
maj or thoroughbred farns in Kentucky,
Florida and Chio in order to build a data
base and pronote his theory. He pronotes
his theory internationally. He has in the
past and continues to advertise in the ngjor
t hor oughbred magazi nes. He also maintains a
websi te.

The purpose of the plaintiff’s acts is
to pronote his unique theory and denonstrate
why his theory is a superior alternative to
conventional nethods of selection based on
pedi gree and confirmation. For thirty
years, he has worked worl d-wi de to pronote
his theory anong the world of thoroughbred
racing. His voluntary acts in devel opi ng
and pronoting bi o-nechani cs has (sic)
brought hi m public prom nence within the
t hor oughbred i ndustry.

Access to Medi a.




The plaintiff and his theory has (sic)
been profiled in mjor thoroughbred
publ i cations including The Raci ng Form The
Bl oodhorse, and The Thoroughbred Tines. The
plaintiff distributes his brochures to
horsenmen and potential clients in the barn
areas of racetracks and horse sales which is
the sane target clientele and net hod of
di stribution used by the defendant. 1In
addition to his website, he maintains a
mailing list of 700 horsenen. Both parties
target and access the thoroughbred community
and both have gained a certain anount of
notoriety therein.

We find the plaintiff is a public

figure in the limted context of nethods

enpl oyed to choose thoroughbred racehorses

and breedi ng sel ecti ons.

Upon the foregoing, we conclude that Seaman qualifies as a
[imted public figure upon the public matter of thoroughbred
br eedi ng net hods.

In the article “Flag on the Play,” Seaman takes issue
with Missel man’s statenent that “[i]t just so happens that the
owners of Bates Modttel, who were also his breeder, have gotten
word to Injun Chuck that Cecil Seaman had absol utely no
i nfluence or input into the breeding of Bates Mtel.” Seaman
contends that such statenment was defamatory because he had, in
fact, consulted upon the breeding of Bates Mdtel.

In order to prevail, Seaman, as a limted public

figure, nust denonstrate that the all eged defamatory statenent

was published with “actual malice.” Yancey v. Ham lton, Ky.,

786 S.W2d 854 (1989). To prove actual nalice, there nust be
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some evi dence that Missel nan nade the all eged defamatory
statenent with know edge of its falsity or wwth reckl ess
disregard of its falsity. I|d. Here, the only evidence

al  egedly showi ng actual malice was Musselman’s failure, before
publishing the article, to verify with Seaman whet her he in fact
had any input in the breeding of Bates Mdtel. W think that the
failure to investigate alone will not establish actual malice.

Wiite v. Manchester Enterprise Inc., 871 F. Supp. 934 (E D. Ky.

1994), 50 Am Jur. 2d Libel and Sl ander 838 (1995). View ng the

facts nost favorable to Seaman, we nust conclude that he failed
to establish a material issue of fact upon whether Missel man
acted with actual malice in the publication of the article “A
Flag on the Play.” Thus, the circuit court properly entered
summary judgnent di sm ssing Seaman’s defamation claimas to the
article “A Flag on the Play.”

We shall now exam ne the second article “Cyberspace,”
whi ch reads in relevant part:

Anot her thing Injun Chuck did not know was
that Cecil Seaman is the brains behind
Lane’s End Farm Breteton (sic) Jones and
John Nerud. We did see a note about Bai

out Becky, the filly Seaman bought for Ken
Ransey for $40,000, who went on to earn over
$650, 000. (ddly enough, we did not see
anyt hi ng about those other 299 crows Ceci
Seaman bought for Ken Ransey. (enphasis
added) .




Seaman clains the phrase “those other 299 crows,” defaned his

reputation in the community. Conversely, Missel nan argues t hat

t he phrase was a statenment of opinion which is not actionable.
We initially observe that the determ nati on of whet her

a statenent is defamatory is a question of |aw and, |ikew se,

t he determ nati on of whether a statenent constitutes fact or

opinion is a question of law. See Yancey, 786 S.W2d 854; 50

Am Jur. 2d Libel and Sl ander 8162 (1995). In Yancey v.

Ham Il ton, Ky., 786 S.W2d 854 (1989), our Suprene Court adopted
t he Restatenment Second of Torts’ view of an “opinion”:

A defamatory conmuni cation nmay consi st of a
statenent in the formof an opinion, but a
statement of this nature is actionable only
if it inplies the allegation of undisclosed
defamatory fact as the basis for the
opi ni on.

In this Coomonweal th, a statenent of opinion is not defamatory
unless it inplies allegations of undisclosed fact. The circuit
court concluded that the phrase “those other 299 crows” was a
statenent of opinion that did not inply the existence of any
undi scl osed facts:

The di spositive issue then becones
whet her calling horses “crows” is pure
opinion or if this statenment inplies any
undi scl osed facts known to the defendant.
The plaintiff testified that the article
nmeant that Seaman had purchased one good
horse and all the rest were “bad.” The only
undi scl osed fact that the defendant could
have known was that the plaintiff had
pur chased sonme bad horses. However, horses
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cannot be objectively classified as good or
bad. Sone believe only graded stakes’

W nners are good horses and all the rest are
bad. O hers consider horses who wi n any
type of race, even a claimng race, are good
since they win and earn noney. Still others
bel i eve sonme horses who have never won a
race are good because they have not yet

reached their full potential. This is no
di fferent than saying certain sports figures
are good or bad. In the context of

t hor oughbred horses, pejorative ternms such

as “crows” or “bad” are quintessentially

subj ective and inply no allegations of an

undi scl osed fact and therefore are not

actionable in a suit for defamation.

We agree with the circuit court that Missel nan was
sinply giving his opinion that Seaman’s horses were “bad
horses.” W also agree with the circuit court that whether a
horse is bad or good is “quintessentially subjective and
inpl[ies] no allegations of an undisclosed fact.” On the whol e,
we think that the phrase “other 299 crows” constitutes a
statenent of nmere opinion and that the circuit court properly
entered summary judgnment upon Seaman’s defamation claimas to
the article “Cyberspace.”

We shall now examne the third article “Cecil Seaman
was too Slick for Injun Chuck”, which provides in relevant part
as foll ows:

One year ago today, Septenber 14, 1998,
was the day we saw, with our own eyes, Ceci

Seaman attenpting to nmake off with a box

cont ai ni ng over 1500 copies of Indian
Charlie. Luckily we were there and able to



catch M. Seaman in the act, and retrieve
t hose sheets.

We also filed charges agai nst Ceci
Seaman in Fayette District Court for his
attenpted theft.

In the nonths after that, Injun Chuck
made at | east a dozen trips fromLouisville
to Lexington to appear in court.

Every time we showed up it was the sane
thing. Cecil Seaman had pulled one slick
| egal maneuver after another and the case
woul d be postponed until another date.

Vell, M. Seaman finally exercised his
Constitutional right to a trial by jury —
for an offense that, at nost, would have
call for a fine in the nei ghborhood of $200.

On Friday, July 23"9 Cecil Seaman’s day
in court had finally cone.

On the witness stand and under oath,
Ceci|l Seaman testified that he had indeed
pi cked up the box containing all the Indian
Charlie's, but that he was not trying to
steal them M. Seanman testified he was
going to take the sheets (all 1500) to show
themto Bill Geely, even though he had
appeared to be heading to the val et parking
lot, and his car, when he picked up the box.

But under oath Cecil Seaman testified
that the best way to get to Bill Geely's
of fice was through the valet parking |ot.

Vell, the trial started at 9:00 a. m
and went to the jury at exactly 5:30 p. m
after a full day of testinony. At 5:35 p.m
the jury returned with a not guilty verdict.

After going through that whol e ordeal,
I njun Chuck canme away with one fina
concl usi on.



Cecil Seaman is a whole lot better liar
than he is a thief! (enphasis added).

Seaman contends that Missel man defanmed himby the sentence

“Cecil Seaman is a whole lot better liar than he is a thief!”

Mussel man argued, and the circuit court agreed, that the

sentence constitutes pure opinion and is not actionable as a

defamatory statenent. In so concluding, the circuit court held:

(I)t is clear that all facts upon which the
def endant based his opinion that “Ceci
Seaman is a whole lot better liar than he is
a thief” are disclosed to the reader of the
article. The article, read as a whole, is
that the plaintiff is not a good thief,
because he got caught in the act (as stated
in the article), and that he is a good Iliar
because, in the defendant’s view, the jury
believed the plaintiff assertion, which the
def endant disputed, that the plaintiff was
nmerely taking the publications to Bil
Geely' s office and did not intend to

di spose of them (as stated in the article).
Therefore, under the hol ding of Yancey, the
statenments are not actionabl e.

We believe it clear that Mussel nan did not intend the

above sentence to be taken as an objective fact but rather

intended it to be taken as his personal opinion. This is

evident fromthe totality of the article in which the sentence

appears.

In the article, Miussel man clearly explains that Seaman

was found not guilty by a jury. Thus, Missel man di scl oses that

the objective facts are that a jury found Seaman not to be a

liar or a thief. As such, it is only reasonable to infer that
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it was Mussel man’s mere opinion that Seaman was a liar and a
thief rather than an objective fact. Additionally, we are
unabl e to conclude that his opinion inplied the allegation of
any undi scl osed defamatory facts as the basis thereof. |ndeed,
inthe article “Cecil Seaman was too Slick for Injun Chuck,”
Mussel man sufficiently outlines the history of the crimna
charges agai nst Seaman and sufficiently infornms the reader of

t he bases of his opinion. See Buchholtz v. Dugan, Ky. App., 997

S.W2d 24 (1998). Upon the whole, we nust conclude that the
statenment “Cecil Seaman is a whole |lot better liar than he is a
thief” constitutes a statenent of opinion and is not actionable
as it does not inply the existence of undisclosed defamatory
facts as the basis for it. Yancey, 786 S.W2d 854. As such, we
are of the opinion that the circuit court correctly entered
summary judgnent di sm ssing Seaman’s defamation claimas to the
article “Cecil Seaman was too Slick for Injun Chuck.”

For the foregoing reasons, the sunmary judgnents of
the Fayette Crcuit Court are affirned.

ALL CONCUR
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