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McANULTY, JUDGE. Bobby Ray Dicks (hereinafter appellant)
appeal s his conviction in the Warren Circuit Court for two
counts of assault in the first degree, operating a notor vehicle
whi | e under the influence of intoxicants, and operating on a
suspended |icense. Appellant was sentenced to ei ghteen years

i mprisonment. On appeal, appellant raises various clains of
error. W agree that there was error in the trial of this case,

and so we vacate the conviction and remand for retrial.

! Judge Paisley voted in this matter prior to his retirenment effective
Decenber 1, 2003.



On April 3, 2001, at approximtely 8:30 a.m, the
truck in which appellant and his friend, Mark Qakes, were
driving crossed the center line of Scottsville Road in Warren
County and struck a vehicle driven by Christy York. York was
acconpani ed by her fiancé and two-year-old child. A third
vehicl e operated by Julie Garnon then crashed into those
vehicles after the truck and York’s car collided. Appellant
admtted at the scene that he had been drinking, but his defense
at trial was that he was not the driver that norning. Nunerous
w tnesses testified that appellant was in the driver’'s seat
after the weck, but only Cakes testified to observing him
driving the vehicle.

Appel lant first argues that his due process right to a
fair trial was violated when the prosecutor discussed reasonabl e
doubt during voir dire. Appellant made no objection, however,
at the time of the prosecutor’s statenments, but argues that it
was a pal pable error pursuant to RCr 10.26. The rule is that
counsel shall refrain fromany expression of the neaning or
definition of the phrase "reasonabl e doubt," although counse
can point out to the jury whether or not the evidence creates

reasonabl e doubt. Comonweal th v. Call ahan, Ky., 675 S.W2d

391, 393 (1984).
The prosecutor did not define reasonable doubt in this

case so nmuch as informthe jury what reasonabl e doubt is not.
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The Commonwealth Attorney told the jury that the burden of proof
in Kentucky is not “beyond a shadow of a doubt.” He expl ai ned
that the standard is beyond a reasonabl e doubt, but that the
phrase woul d not be defined for the jury. The Comonweal t h
Attorney continued by saying that he had heard of a jury
acquitting because they were not “100% sure.” He stated that

t he prosecution did not have to prove “100%, but to prove the
case beyond a reasonabl e doubt.

In Sanders v. Commonweal th, Ky., 801 S.W2d 665, 671

(1990), a prosecutor simlarly infornmed the jury during voir
dire that “beyond a reasonable doubt” was not the sane as beyond
all doubt or beyond the shadow of a doubt. There was no
cont enpor aneous objection in that case. The Suprene Court did
not deci de whether it would have been error if properly objected
to, but concluded that it was harmess in that case. [d. In
the case at bar, we do not need to reach the decision whether it
was pal pabl e error because we reverse on other grounds. W
advi se, however, that the parties should refrain fromany sort
of explanati on of reasonabl e doubt, even by discussing other
standards relative to it, in order to follow the directives of
Cal | ahan and its progeny.

Appel | ant next argues that his due process rights were
viol ated by the Cormonwealth’s failure to preserve the truck

fromthe accident as evidence. Appellant stated he wanted to
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run tests on the truck for fingerprint and DNA evi dence. He
filed a notion in district court to preserve the truck, but the
court never entered an order to that effect. Appellant relies
on a district court order, entered before his prelimnary
hearing, for the Commobnwealth to “preserve all evidence being
held by them” The Commonweal th responds that the truck was not
in the custody of the police at the tinme of the order to
preserve, but was being held by a towi ng conpany. The truck was
owned by Mark Oakes. Qakes sold the truck after it was returned
to him

The rul e governing this situation is that absent a
showi ng of bad faith, the Due Process clause is not inplicated
by the state’s failure to preserve “evidentiary material of
whi ch no nore can be said than that it could have been subjected
to tests, the results of which m ght have exonerated the

defendant.” Collins v. Commonweal th, Ky., 951 S.W2d 569, 572

(1997); Estep v. Comonweal th, Ky., 64 S.W3d 805, 809-10

(2002). Appellant alleges bad faith on the part of the
Commonweal t h, but we do not agree that bad faith was shown. The
truck was not in the possession of the Comonweal th, and the
district court did not enter an order requiring that the
Conmmonweal t h i npound the truck or otherw se preserve that

evi dence. Furthernore, appellant’s argunent that the truck

cont ai ned excul patory evidence was nerely specul ative. W agree
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with the circuit court that appellant’s claimof a due process
viol ation is unfounded.

Appellant’s third claimof error was that the trial
court erred in overruling his request for a mstrial after the
Commonweal th i nproperly introduced other crines evidence. The
Commonweal th called Mark OCakes to testify. During cross-
exam nation, defense counsel asked Oakes how | ate he had been
drinking in the hotel roomthe night before the accident. QCakes
responded that he nmay have fallen asleep that night, then got up
and fixed hinself another drink, but did not think he was stil
drinking after mdnight. Defense counsel stated, “Well, I'm
ki nd of confused because after m dnight you were in the Warren
County jail, is ny understanding. |s that correct?” The
W tness responded that m ght have been what occurred that night,
but he did not think he was still drinking after m dnight.

On redirect exam nation, the Commonwealth Attorney, to
refresh the witness’ recollection, showed himthe Warren County
jail intake form which showed that Oakes was in jail on April 2
at 12:42 a.m, not April 3. The witness said he thought it was
t he night before. The Commonweal th Attorney continued, “And by
the way, there is an identical intake formfor Bobby Ray Dicks
so | take it y'all were arrested together.” The w tness
responded affirmatively. Appellant objected to the prior crines

evi dence and the |lack of KRE 404(c) notice. The trial court
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overrul ed on the basis that appellant opened the door to the
information that he was in jail. Appellant again objected,
stating that appellant only opened the door to evidence that the
witness was in jail, and asked for a mstrial. The court denied
the notion for mstrial. The Commonwealth’s redirect went on to
clarify that appellant and Oakes were not in the jail the night
before the accident, but two nights prior.

On appeal , appellant argues that the Comobnweal th
failed to give proper KRE 404(c) notice and the evidence
admtted on redirect did not fall into any of the KRE 404(b)
exceptions. The Commonweal th did not have to give notice in
this instance. KRE 404(c) only requires pretrial notice when
the prosecution intends to introduce other crines evidence as
part of its case-in-chief. This clearly was not introduced
during the Commonweal th’s case-i n-chi ef.

We agree with appellant that evidence that appell ant
was in jail with QGakes did not fit within any of the KRE 404(Db)
exceptions for other crinmes evidence. Mreover, we do not agree
with the trial court that appellant’s cross-exam nati on opened
the door to this evidence. Appellant only asked the w tness
about his own confinenent in the jail. Furthernore, it was
gratuitous for the Commonweal th to ask the wi tness about
appellant’s being in jail since it was not essential for

clarification of defense questioning of the Cormonwealth’s
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witness. W believe that the only purpose of the evidence was
to show the crimnal disposition of appellant. On retrial, this
type of evidence which does not conply with KRE 404(b) nust be
excl uded.

Next, appellant argues that the trial court erred in
denying his notion to exclude his nedical records on the ground
t hat the Commonweal th did not properly conply with KRS 422. 315
in obtaining them The trial court concluded after a hearing
that non-conpliance with the statute did not require excl usion.
This was error. The Kentucky Suprene Court has held that the
result of nonconpliance is exclusion of the records. Smith v.

Commonweal th, Ky., 788 S.W2d 266 (1990). Thus, it was

reversible error to allow the evidence in this case. On renmand,
t he evidence may be adm ssible if the Commonweal th properly
conplies with the applicabl e statutes.

Appel I ant al so argues that it was error for the
Commonweal th to call a witness in rebuttal that it should have
called during its case-in-chief. W agree and concl ude that
this was al so reversible error. The Commonweal th called in
rebuttal an enmergency room nurse who treated appellant to
testify that appellant had admtted to her that he had been
driving the norning of the accident.

Kent ucky’ s hi ghest court has held that the

Commonweal th shoul d not be permtted to w thhold inportant
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evidence until near the close of the trial, and then introduce

it in the guise of rebuttal evidence. Wger v. Commonweal th,

Ky., 751 S.w2d 28, 29 (1988), citing Glbert v. Commonweal th,

Ky., 633 S.wW2d 69, 71 (1982). In Wager, the Commonweal th

i ntroduced surprise evidence of a jail house confession as
rebuttal evidence rather than in its case-in-chief. The Court
noted that any out-of-court statenent that may reasonably be
interpreted as an admission of guilt is adm ssible in chief as
affirmative evidence of guilt, and “should not be introduced in
rebuttal under the guise of contradicting or inpeaching the

defendant in his capacity as a witness.” I1d.; see also Robinson

v. Commonweal th, Ky., 459 S.W2d 147 (1970). The Court al so

found that the evidence was highly prejudicial and was

i ntroduced at the point where it would have the nost inpact.
Wager, 751 S.W2d at 29. Such evidence may be deened non-
prejudicial, nevertheless, if the substantive evidence
introduced in rebuttal was cunul ative of that presented during

t he Conmonweal th’s case-in-chief. Hunphrey v. Commonweal th,

Ky., 836 S.W2d 865 (1992).
We agree that in this case the disputed evidence, in
the nature of an adm ssion, was of the type to be introduced in

t he Commonweal th’s case-in-chief. Wager and Robi nson instruct

that the Commonweal th’s use of it as rebuttal evi dence was

unfairly prejudicial. W further conclude that the evidence was



not merely cunul ative of the evidence in the case-in-chief.
O her Commonweal th witnesses placed appellant in the driver’s
seat in the accident, but this was the sol e evidence that
appel | ant acknow edged driving. The use of this evidence as
rebuttal was error

Finally, appellant argues that during the persistent
fel ony of fender portion of sentencing, the Commobnweal th
presented i nperm ssi ble evidence of facts underlying a previous
felony conviction. Appellant did not object, but argues that
this occurrence created a nmanifest injustice pursuant to RCr
10.26. We find no error. The disputed evidence was adnitted
when the deputy circuit court clerk read the record of
appel lant’s conviction in Ti ppecanoe County, I|ndiana, for
operating a notor vehicle while intoxicated. The clerk read the
follow ng condition: “Further condition of the defendant’s
probation is that the defendant make restitution to Anerican
States I nsurance Conpany in the sum of $540.00. Said
restitution to be supervised by the Probation Departnent of
Ti ppecanoe County.” In closing argunent, the Conmonweal t h
informed the jury that the restitution order neant that
appel l ant was involved in a notor vehicle accident as part of
that conviction. There was no objection to the evidence or the

ar gunent .



On appeal , appellant argues that the Commonweal t h may
not di scuss prior convictions at |length during the persistent
felony of fender portion of the trial, and informati on about the
facts and circunstances surrounding the charge are disall owed.
He clainms he was prejudiced by the information that his prior
of fense al so involved a car crash

Under the Truth-in-Sentencing statutes, the
Commonweal th may offer evidence relating to the nature of prior
of fenses for the conbi ned PFQ Trut h-i n-Sent enci ng phase of

trial. Maxie v. Commonweal th, Ky., 82 S.W3d 860, 865-66

(2002). Evidence which provides a “general description” of the
crime charged is within the scope of adm ssible evidence. 1d.
at 866. W conclude that the evidence provided by the circuit
court clerk which referred to restitution was proper evidence
relating to the nature of the prior offense.

For the foregoing reasons, we vacate and remand for
further proceedings consistent wth this opinion.

COMBS, JUDGE, CONCURS

PAI SLEY, JUDGE, CONCURS I N RESULT ONLY.

BRI EF FOR APPELLANT: BRI EF FOR APPELLEE
Li nda Roberts Horsnan Al bert B. Chandler 11
Frankfort, Kentucky Attorney General of Kentucky

Frankfort, Kentucky
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George G Seelig
Assi stant Attorney Ceneral
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