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BEFORE: COWVBS, MANULTY, and PAI SLEY, Judges.
COovBS, JUDCGE. Kevin Fayne appeals fromthe final judgnment and
sentence of inprisonnment entered by the Fayette Circuit Court on
May 13, 2002, following his conditional plea of guilty to
cultivation of nmore than five plants of marijuana (KRS
218A.1423(2)). W affirm

At the tinme of his arrest, Fayne was living in
Lexi ngton in an apartnent owned by the University of Kentucky

(UK). On Novenber 13, 2001, two nmai ntenance workers entered his
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apartnent in order to repair a plunbing problemin an adjacent
apartnent. While there, the workers saw several marijuana
plants and a variety of materials used for indoor grow ng of
marijuana. They inmediately notified the UK police departnent
of their discovery.

Sergeant T. Chilton arrived on the scene. Although
she did not have a warrant, she acconpani ed the mai ntenance nen
into Fayne’'s apartnent. After verifying that the plants were
marijuana, Sergeant Chilton made no further search of the
apartnment. She later testified that she imediately realized
that she had made a m stake by entering the apartnment wthout a
warrant. Wen she left the apartnent, Sergeant Chilton elicited
t he assi stance of Detective Gregory Hall in obtaining a warrant.
Real i zi ng that Sergeant Chilton had nmade an illegal search of
the apartment, Detective Hall testified that he spoke with both
of the mai ntenance nen hinself and then prepared an affidavit
for a search warrant based on the information he had obtai ned
fromthe workers. Detective Hall’'s affidavit, which omtted the
fact that Sergeant Chilton had entered the apartnent, contained
the foll ow ng information:

On the 13'" day of November, 2001, at
approximately 9:55 a.m, affiant received

information from Detective Lisa Bl ankenship

of the University of Kentucky Police

Depart ment who stated that 2 nenbers of the

Uni versity of Kentucky Physical Plant
Division entered the listed apartnent to
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per f orm mai nt enance and observed what they
bel i eved to be a marijuana grow ng
operation. The two enpl oyees secured the
room and contacted the University of

Kent ucky police. Sergeant T. Chilton net
wth the two enpl oyees who were identified
as Randal | Roserman and Janes Whitaker. She
obtained a witten statenment from each of
the witnesses and then secured the buil ding.

Acting on the information received,
af fi ant conducted the foll ow ng i ndependent
investigation: | spoke wth M. Randal
[sic] who stated that he had seen marijuana
in the past and recogni zed the plants when
he saw them He stated that he had a nmenber
of his famly who had purchased a farmin
Tayl or Co. Ky. Approxinmately six years ago
he visited that property and observed what
he thought was marijuana. He contacted
| ocal | aw enforcenment who confirned his
observations and renoved the marijuana
plants. He stated that when he entered
[ Fayne’ s] apartnment he observed severa
i ssues of High Tinmes Magazine in the
apartnent. High Tinmes Magazine is known to
| aw enforcenent as a resource used by people
who wi sh to grow their own marijuana. He
al so described itens, which are comonly
found in marijuana grow ng operations such
as lights, bottled water and fertilizers.
Sergeant Chilton identified the sole tenant
of the apartnent as Kevin S. Fayne.

After the warrant was issued, officers conducted a
search of the apartnent. Twenty-three marijuana plants, |ights,
fans, and other materials necessary for a successful indoor
mari j uana- growi ng operation were anong the nore than 100
separate itens seized during the search. Based on the itens
recovered, the appellant was arrested and indicted on charges of

cultivating marijuana and possession of drug paraphernali a.
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Fayne noved to suppress the evidence seized fromhis
apartnent. He argued that the information used to obtain the
warrant was so tainted by the illegal entry of Sergeant Chilton
that the itens seized pursuant to the warrant should not be used
as evidence against him At the conclusion of the evidentiary
hearing, the trial court found that the search warrant was
predi cated on information obtained directly fromthe mai ntenance
wor kers rat her than upon the observations of Sergeant Chilton
during her warrantless entry into Fayne's apartnent. Citing
several cases which address the independent source doctrine,

including Segura v. United States, 468 U S. 796, 104 S.Ct. 3380,

82 L.Ed.2d 599 (1984), United States v. Miurray, 487 U. S. 533,

108 S. Ct. 2529, 101 L.Ed.2d 472 (1988), and WI son v.

Commonweal th, Ky., 37 S.W3d 745 (2001), the trial court

concl uded that Sergeant Chilton’s illegal entry into Fayne's
apartnent did not require the exclusion of the evidence
subsequently sei zed pursuant to the warrant.

After his notion to suppress was deni ed, Fayne entered
a conditional plea of guilty to the charge of cultivating
marijuana pursuant to ROr? 8.09. The charge of possession of
drug paraphernalia was dism ssed. Fayne was sentenced to serve

one year in prison

2 Kentucky Rules of Crininal Procedure.
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W apply a two-part standard of review to the ruling
of a trial court on a notion to suppress evidence alleged to
have been seized in violation of either the Fourth Arendnent to
the United States Constitution or Section Ten of the Kentucky

Constitution. Stewart v. Commonweal th, Ky.App., 44 S.W3d 376,

380 (2000). First, we review the record to determ ne whet her
the court’s findings of fact are supported by substantia
evidence. |If so supported, they are conclusive. RCr 9.78.
Next, we review the trial court’s conclusions of |aw de novo.

In his appeal, Fayne argues that the trial court erred
in applying the independent source doctrine to deny his notion
to suppress the allegedly tainted evidence. Fayne contends that
because he had | earned about the marijuana from Sergeant Chilton
before talking with the mai ntenance nen, Detective Hall

could no nore renove the tainted information
fromthe untainted information than he could
renove oil fromwater. . . . There was
simply no way to renove the taint once it

pol luted the streamof information. To
state under oath that information canme from
a second independent source when it really
cane fromthe first source and nerely
confirmed the first source destroyed the
genui neness of that subsequent all eged

i ndependent source. . . . Taken as a whol e,
the facts here do not establish a genuinely
i ndependent source. (Appellant’s brief, pp.
6-7; enphasis in original.)

Despite Fayne' s argunent, our Suprene Court has held

t hat :



[e] vidence need not be excluded if the
connection between the illegal conduct and
the di scovery and sei zure of the evidence is
hi ghly attenuated, or when evi dence has been
obt ai ned by nmeans “sufficiently

di stingui shable” fromthe initial illegality
so that the evidence is “purged of the
primary taint.”

W/ son, supra, 37 SSW3d at 748, citing Wng Sun v. United

States, 371 U.S. 471, 488, 83 S.C. 407, 9 L.Ed.2d 441 (1963).
Rel ying on Wl son and other authority from both federal and
Kentucky courts, the trial court concluded that the evidence
agai nst Fayne cane froma source sufficiently independent of
Sergeant Chilton’s illegal action; thus, that suppression was

not warranted. See also, Churcwell v. Commonweal t h, Ky. App.,

843 S.W2d 336, 340 (1992), and Hazel v. Commonweal th, Ky., 833

S.W2d 831, 834 (1992). The record irrefutably supports the
court’s finding that the maintenance nmen provided the
information used to obtain the search warrant. Therefore, we
find no error in the trial court’s application of the
i ndependent source doctrine or in its determ nation of
adm ssibility of the evidence found in the search conducted
pursuant to the warrant.

In essence, Fayne's claimof error focuses on the
trial court’s assessnment of the credibility of Sergeant Chilton
and Detective Hall. Both officers admtted that Sergeant

Chilton informed Detective Hall that she had seen marijuana in



Fayne’ s apartnent. However, they both testified that Sergeant
Chilton did not reveal any other details to her coll eague and
that the affidavit in support of the warrant was based solely on
the information provi ded by Witaker and Rosenan. Fayne
strongly contests the court’s acceptance of the version of
events recounted by the police and contends that Chilton and
Hal | are not credible:

Despite Sgt. [sic] Hall’s rather acrobatic,

t hough feeble attenpt to erect a genuinely

i ndependent source by saying he

intentionally ignored [the information

obtained fromSgt. Chilton], he failed

mserably. . . . Pathetic attenpts to get

stories straight and to play fast and | oose

with the truth as occurred here ought to

make us all blush and then act firmy. They

shoul d not make us wi nk and nod, or to

contort farce into legitimcy. (Appellant’s

brief, pp. 5 and 8.

Per suasi ve though they are, we do not agree with
Fayne’s argunents. The trial court alone was vested with
di scretion to determne the credibility of the witnesses. As

the trier of fact, it alone had the right to reject or to

believe the officers’ testinony. See, Commonwealth v. Anderson,

Ky., 934 S.W2d 276, 278 (1996).

Fayne attacks as clearly erroneous the court’s finding
t hat an i ndependent source was the legitimte basis of the
information in support of the affidavit for the search warrant.

He clains that since the mai ntenance workers did not know his



identity, they could not possibly have qualified as the

i ndependent source and that they were essentially a pretext for
i nproper police activity. He argues that Sergeant Chilton in
reality had given his name to Detective Hall -- refuting Hall’s
testinony that the source of his information for the affidavit
had conme fromthe mai ntenance nen.

We find no error. Sergeant Chilton testified (and the
trial court was entitled to believe that testinony) that she
obt ai ned Fayne’s nane fromthe university personnel who nmanage
t he apartnment buil ding where he |ived. The record substantiates
that this informati on was i ndeed obtai ned fromthe ot her
university personnel and that it was not obtained by Sergeant
Chilton during the course of her illegal entry into Fayne’'s
apartnent. Additionally, the subsequent warrant authorized a
search of the apartnent, which was described with proper
particularity in the affidavit. Fayne's identity was not
critical to the issuance of the affidavit. Thus, there was
| egiti mate probabl e cause for the issuance of the warrant -- as
correctly determned by the trial court in its application of
t he i ndependent source doctrine.

The judgnent of the Fayette Circuit Court is affirned.

ALL CONCUR
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