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SCHRODER, JUDGE. This is an appeal from summary judgnents

di smissing clainms by a car buyer against the | easing conpany for
breach of contract, breach of fiduciary duty, and breach of
warranty based on allegations that the | easing conmpany shoul d
have investigated the legitimcy of the conpany selling the
vehicle. The |easing conpany cross-appeals froma judgnent

rejecting its counterclai magainst the car buyer for unjust



enrichment. Upon review of the record and the applicable | aw,
we adjudge that the trial court properly dism ssed the clains of
t he car buyer and properly found that the |easing conpany could
not succeed on its claimof unjust enrichnment. Hence, we
affirm

The facts in this case are largely undisputed. In
July of 1997, appellant/cross-appellee David Wse saw an ad in a
magazi ne placed by a conpany called International Autos
(“I'nternational”) touting the sale of restored exotic cars at
bargain prices. Wse contacted International and was told that
it could acquire, restore, and sell hima 1995 Ferrari F355 for
$75,000. International |ater sent Wse photos of the danaged
vehicle with an offer to sell it “for $66,000 as is or $76,000
finished.” Wse negotiated wth International and arrived at a
$74,500 finished price. On July 30, 1997, Wse entered into a
witten purchase agreenent with International through its
representative Geg Hillen wherein Wse agreed to buy the
restored Ferrari for $74,500. Subsequently, Jim More, an
attorney and famly friend of Wse, referred Wse to Bill Ward
of Al pha Leasing (“Al pha”), appellee/cross-appellant herein, to
expl ore financing options for the vehicle. Al pha is an
i ndependent conpany that arranges for |eases of vehicles wth
vari ous banks. Wse contacted Ward and they di scussed the

various financing options. Wse decided to | ease the vehicle as



that offered a substantially | ower nonthly paynment than a
conventional bank loan. On July 31, 1997, Wse signed an open-
end vehicle | ease with Huntington National Bank ("Huntington”)
whi ch was arranged through Al pha. The relationship between

Al pha and Huntington was governed by a 1990 operating agreenent
wher eby Hunti ngton agreed to provide financing for certain

| eases arranged by Al pha, and Al pha agreed to certain duties in
order to protect Huntington’s security interest in the vehicles.
Thereafter, Wse sent $7,400 for the down paynent directly to
International according to the terns of the agreenent. 1In the
subsequent days, Wse made several phone calls to Al pha asking
themto forward the remai ning purchase price funds to
International so that International could acquire the Ferrari
and begin the restoration process. Thereupon, Al pha wired the
noney to International. However, the Ferrari was not
forthcomng. As tine went by wi thout receiving the car, Wse
began to worry. In October of 1997, Wse personally drove to
International and was assured by G eg Hillen that Internationa
woul d still conply with the terns of the agreenment. Sone days
| ater, however, Wse received a phone call from another

I nternational customer warning Wse that International was on

t he verge of bankruptcy. This warning proved true when
International filed for Chapter 7 bankruptcy before obtaining

Wse's Ferrari. Wse filed a proof of claimand a conplaint in
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an adversary proceeding in the U S. Bankruptcy Court seeking
damages for non-delivery of the autonobile sold to Wse, fraud,
and conver si on.

Because of Al pha s obligation under its deal er
operating agreenent with Huntington to obtain the car and have
it titled in the name of the bank, Al pha began investigating the
wher eabouts of the Ferrari at issue. Al pha |learned that the car
was at Astra Mdtor Cars in New York and that International had
arranged to purchase it for $55,000, of which International had
al ready paid $10,000. Accordingly, Al pha paid the outstanding
$45, 000 plus a $950 transport fee to have the car, which had not
been restored, delivered fromNew York to Wse in Louisville.

It is undisputed that Geg Hillen of Internationa
offered to pay Wse $7,500 to settle any clains arising from
their non-delivery of the vehicle. Wse refused the offer.
Utimately, Wse paid approximately $12,000 to a Chi cago-area
conpany to restore the Ferrari and sold it for $55,000. Wse
thereafter paid off the | ease with Huntington, although the
| ease payoff anpunt was $10,583 nore than the proceeds of the
sal e.

On March 5, 1999, Wse filed an action agai nst Al pha
and Huntington. The clains agai nst Huntington have been settl ed
and thus are not at issue in this appeal. The basis of the

initial claimagainst Al pha was breach of warranty pursuant to
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KRS 355. 2A-212 and KRS 355. 2A- 213, and breach of the |ease
agreenent which Wse maintai ned obligated Al pha to deliver to
hima fully restored, drivable vehicle. On January 26, 2000,

W se anended his conpl aint agai nst Al pha to allege breach of
contract as third-party beneficiary of the contract between

Al pha and Hunti ngton and al so all eging breach of fiduciary duty.
Al pha filed a countercl ai magai nst Wse for unjust enrichnent to
recover the suns it paid to acquire the vehicle and have it
delivered to Wse.

On May 17, 2000, the court entered sunmary judgnent in
favor of Al pha on the clainms of breach of warranty and breach of
contract regarding the | ease agreenent. The breach of contract
claimrelative to Wse being a third-party beneficiary of the
operating agreenent between Huntington and Al pha was di sm ssed
on July 19, 2000. On Novenber 1, 2000, the court entered
sumary judgnent in Al pha' s favor on the claimof breach of
fiduciary duty. Wse then filed a notion to reconsider the
above judgnents. In particular, Wse asked the court to
reconsi der his breach of contract claimrelative to an all eged
oral service contract between he and Al pha. On February 1,
2001, the court denied the notion to reconsider, except as to
the allegation regarding the oral service contract. Later
however, on April 3, 2001, the court dism ssed the breach of

oral service contract claim



On Cctober 26, 2001, Wse filed yet another notion to
anmend his conplaint, this tine asserting that Alpha wllfully
m srepresented or failed to disclose the condition of the
vehicle prior to delivery. The court denied the notion to anmend
on Novenber 15, 2001. Wse now appeals fromthe various
j udgnments dism ssing his clains and denying his notion to anmend.
The counterclai mby Al pha for unjust enrichnent was
the only claimtried to the court. On May 22, 2002, the court
entered its findings of fact, conclusions of |law, and judgnent
denying Alpha’s claim This cross-appeal by Al pha foll owed.
Wse first argues that the trial court erred in
dismissing his claimfor breach of fiduciary duties. Wse
mai ntains that, as his agent in the transaction, Al pha owed him
a duty of utnost care and that this duty was breached when Al pha
forwarded International the full anpbunt of the | ease proceeds
wi thout first investigating the financial status/solvency of
I nternational .
Bef ore reaching the issue of whether Al pha had a
fiduciary duty to Wse, it nust be determ ned what the |ega
rel ati onship was between Wse and Al pha. The trial court found
that there was no contractual relationship between the two, but
that Al pha did act as Wse's agent in the transaction. Wse
contends that he had a contractual relationship with Al pha, as

wel | as an agency relationship. Al pha denies that it had a
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contractual or an agency relationship with Wse and further
mai ntains that the allegation of an agency rel ationship was
never pled in this case.

The |l ease in the present case was furnished/drafted by
Al pha and explicitly states that Al pha “hel ped to arrange this
Lease”, but denotes Huntington as the |lessor. However, the
| ease wor ksheet, which was conpleted by Al pha and cal cul ated the
paynents, charges, etc., referred to Al pha as the | essor/dealer.
The evi dence established that Wse paid no fee/ conm ssion
directly to Alpha. Fromthe follow ng deposition testinony of
WIlliamWard of Al pha, we gather that Al pha was apparently
conpensat ed by Huntington by Al pha’ s assignnent of the | ease to
the Il ender (Huntington) at a lower interest rate than that
established in the |ease:

The part in ny proceeds wi th Huntington Bank

was the noney that | nade on the interest of

the loan. David [Wse] bought the |oan at

roughly five percent interest rate and | was

able to negotiate a three percent interest

rate. That difference is the profit on the

financing of the vehicle.

“Agency” is the fiduciary relationship resulting from
mani f estati on of consent by one person to another, that the

ot her shall act on his behalf and subject to his control and

consent by the other to so act. MAlister v. Witford, Ky., 365

S.W2d 317 (1962). In our view, notw thstanding the fact that

Al pha nmay or may not have had a contractual relationship with

-7-



Wse, we agree with the trial court that Al pha, at the very
| east, was acting as Wse's agent with regard to the financing
of the car. Cearly, A pha was acting on Wse's behalf and
subject to his consent and control in attenpting to secure
financing for him As to whether an agency relationship was
pl ed, while Wse may not have used the term “agency” in his
pl eadi ngs, we believe his assertions that Al pha arranged
financing on his behalf and his claimof a fiduciary duty on the
part of Al pha in securing this financing enconpassed a cl ai m of
agency and sufficiently gave notice to Al pha of said claim

We now turn to the issue of whether Al pha breached its
fiduciary duty to Wse by disbursing all of the | ease proceeds
to International w thout investigating its financial stability.
The scope of the duties and responsibilities of an agent to his
principal is dictated by “the nature of the particular office

whi ch the agent agrees to perform” Deaton v. Hale, Ky., 592

S.W2d 127, 130 (1979). As stated above, there is no gquestion
that Al pha was acting as Wse’'s agent in securing financing for
the Ferrari in question. However, Wse's allegations of
mal f easance agai nst Alpha relate not to their actions in
arranging the financing for him but in actually purchasing the
vehi cl e.

There is no evidence that Wse asked Al pha to help him

negoti ate the purchase of the vehicle. |In fact, the evidence

- 8-



established that Wse had personally negotiated the purchase of
the car by hinself and had already entered into the agreenent
with International for said purchase before Al pha becane
involved in financing the transaction. Although Al pha took it
upon itself to run a check on International through the Better
Busi ness Bureau, there was no evidence Wse ever asked anyone at
Al pha to investigate the financial stability of Internationa
before sending it the | ease proceeds. On the contrary, Wse
call ed Al pha several tines demanding that they send the | ease
proceeds to International because he was anxious to obtain the
car.

Summary judgnent is proper where there is no genuine
issue as to any material fact and the noving party is entitled

to judgnent as a matter of law. Isaacs v. Cox, Ky., 431 S.W2d

494 (1968); CR 56.03. For the above reasons, we adjudge that
the trial court properly determ ned that Al pha was entitled to
sunmary judgnment on the breach of fiduciary duty claim

We next nove on to Wse’'s argunent that the tria
court erred in dismssing his claimbased on his being a third-
party beneficiary of the operating agreenent between Al pha and
Hunti ngton. Wse asserts that as an intended beneficiary under
the agreenent, he was entitled to receive a Ferrari with a val ue
of at |east $65,000 (instead of the danaged unrestored vehicle

he received) since Al pha was required under the operating
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agreenent to procure and deliver to Wse the vehicle described
in the | ease agreenent between Wse and Huntington. The |ease
bet ween Wse and Huntington was for a 1995 Ferrari F355, and the
esti mated val ue of the car at the buyout of the |ease was |isted
as $65, 000.

Under Kentucky |aw, before a third person not a party
to a contract can derive benefit fromthat contract, the third
person nust show that the contract was nmade and entered into
directly or primarily for the benefit of the third person. King

v. National Industries, Inc., 512 F.2d 29 (6'". Gr. 1975). In

order for a contract for the benefit of a third party to be
enforceable, it nust be shown that there was consideration
flowng to the prom sor and that the prom see intended to exact

a promse directly benefiting the third party. Sinpson v. JOC

Coal, Inc., Ky., 677 S.W2d 305 (1984). Wse argues that he was
t he intended beneficiary of the provision in the operating
agreenent requiring that Al pha deliver the vehicle described in
the lease to him W disagree. The purpose of said provision
in the operating agreenent was clearly to preserve Huntington’s
security interest in the vehicle, as were the provisions
requiring Al pha to verify that the car was insured, |icensed,
and properly registered and titled in the |l essor’s nane. Hence,
Hunti ngton was the intended beneficiary of this provision. W

agree with the trial court that Wse was nerely an incident al
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beneficiary of the operating agreenent. Accordingly, the | ower
court properly dismssed this claim

Wse’'s third argunent is that the trial court erred in
di smi ssing his breach of warranty claim Wse all eged that
Al pha breached the inplied warranty of nerchantability and
inplied warranty of fitness for particul ar purpose pursuant to
KRS 355. 2A- 212 and KRS 355. 2A-213 when it delivered the damaged,
unrestored car to him Both KRS 355. 2A-212(1) and KRS 355. 2A-
213 contain an exception for a “finance | ease” which is defined
in KRS 355.2A-103(g)1. as a | ease wherein “the | essor does not
sel ect, manufacture, or supply the goods.” The lease in the
present case was clearly a finance | ease and thus was exenpted
fromthe above statutes.

Wse's remai ning argunment is that the | ower court
erred in refusing to allow himto amend his conpl aint on
Cct ober 26, 2001 alleging msrepresentation and failure to
di scl ose material facts. CR 15.01 provides in pertinent part:

A party may amend his pleading once as a

matter of course at any tine before a

responsi ve pleading is served or, if the

pl eading is one to which no responsive

pleading is permtted and the action has not

been pl aced upon the trial cal endar, he nay

so anend it at any tinme within 20 days after

it is served. Otherwi se a party may anend

his pleading only by | eave of court or by

witten consent of the adverse party; and

| eave shall be freely given when justice so
requires.
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The trial court has broad discretion in its decision
on whether or not to grant leave to anend, and its ruling wll
not be di sturbed absent an abuse of that discretion. G aves v.
Wner, Ky., 351 SSW2d 193 (1961). The notion to amend at issue
was Wse’'s third such notion and at the tine it was filed, a
trial date had been set for February 26, 2002. Over the course
of the two and a half years the parties had been litigating the
case, nunerous discovery depositions had al ready been taken,
numer ous notions had been filed and ruled on, and all the clains
by Wse agai nst Al pha had been di sposed of. By the tinme of
Wse’'s final notion to anend, the only remaining claim the
counterclaimby Al pha, was ready to be submtted to the court.
Had the third anended conpl aint been allowed to proceed, Al pha
woul d have had to again gear up to defend another claim Under
t hese circunstances, we cannot say that the trial court abused
its discretion in not allowng Wse to anend his conpl ai nt yet

again at that |late date. See Lawence v. Marks, Ky., 355 S W 2d

162 (1961).

We now turn to Al pha s cross-appeal. Al pha argues
that the trial court erred in ruling that it was not entitled to
recovery against Wse on grounds of unjust enrichnent. The
basis of Al pha s counterclai magainst Wse was that as a result
of Wse’'s negligence in purchasing the vehicle from

International, Al pha was forced to spend $46,000 to procure the
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car for Wse, which Wse has never paid Al pha, and that Wse has
therefore been unjustly enriched to this extent. To succeed on
a claimof unjust enrichnment, the plaintiff nust show that a
benefit was conferred on the defendant at the plaintiff’s
expense; that the defendant took advantage of this benefit; and
the inequitable retention of this benefit w thout paynent for

its value. Tractor & Farm Supply v. Ford New Hol |l and, 898 F

Supp. 1198 (WD. Ky. 1995). 1In denying Alpha’s claim the court
found, first, that Wse had not been unjustly enriched by the
actions of Alpha in that Wse received far | ess than what he had
bar gai ned for. Secondly, the court adjudged that Al pha coul d
not recover in equity because it did not have cl ean hands by
virtue of its failure to sufficiently investigate the financi al
stability of International.

In our view, the court correctly found that Wse was
not unjustly enriched by receiving the car. As the court
poi nted out, Wse al so | ost considerabl e noney on the
transacti on because he was neverthel ess obligated to pay off the
lease. It was not as if receipt of the car resulted in a
$46, 000 wi ndfall to Wse. Further, Wse's retention of the
vehi cl e was not inequitable. Al pha was contractually obligated
to deliver the vehicle to Wse by virtue of its operating
agreenent with Huntington and it cannot use a court of equity to

escape this contractual obligation. The basis of Al pha s claim
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of unjust enrichnent was that Wse was negligent in failing to
investigate the financial stability of International for the
protection of Al pha, which would essentially inpose a duty from
Wse to Alpha. As we held above, Al pha did not owe such a duty
to Wse, hence it would be inequitable to inpose a |like duty on
Wse. |If Alpha wanted to protect itself, it should have
investigated International nore thoroughly for its own benefit.
G ven our ruling above, it is unnecessary for us to address
Al pha’s contention that the “cl ean hands doctrine” does not
precl ude recovery for negligent behavior.

For the reasons stated above, the judgnents of the

Jefferson CGrcuit Court are affirned.

ALL CONCUR
BRI EF FOR APPELLANT: BRI EF FOR APPELLEE
Joseph S. Elder, I1 Robert M Kl ein
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