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COVBS, JUDGE. Lloyd Wngler appeals froma judgnent of the
Laurel G rcuit Court convicting himof manufacturing
met hanphet am ne. W affirm

James Lawson went to the apartnent of his
gr anddaught er, Jennifer Jones, on June 30, 2001. He heard | oud
music comng frominside the apartnent. At first no one
answered the door. A little boy eventually opened the door and

| et Lawson enter the apartnment. Lawson then found Mel anie



Lovel ess (Lovel ess) lying on his granddaughter’s bed. He was
unabl e to wake her. He observed a needle, a spoon, and cotton
besi de the unconsci ous woman. I n a box against the wall, Lawson
observed a box containing hoses, jars, and other itens. He
testified that when he left to call 911, he took the box outside
with him fearing it mght be dangerous. He phoned 911 from a
downst ai rs apart nent.

Deputy Young of the Laurel County Sheriff’s Departnent
arrived in response to the 911 call. He determ ned that the box
cont ai ned a net hanphetam ne |ab and called for officers
specialized in dismantling such |abs. Allen Lewis of the
Kentucky State Police Drug Enforcenment Unit responded to that
call.

Lovel ess was arrested and was originally charged with
conplicity to manufacture mnethanphetam ne. Jennifer Jones and
her husband, George Jones, were also arrested and charged with
manuf act uri ng nmet hanphetam ne. Based on i nformation provided by
Lovel ess, Wngler was arrested and indicted for manufacturing
nmet hanphet am ne. Pursuant to plea agreenents in which Lovel ess
and the Joneses agreed to testify against Wngler, their charges
were reduced to facilitation to nmanufacture nethanphetam ne.

Wngler was tried on April 23, 2002. The jury found
himguilty and recormmended a sentence of ten years to be served

consecutively to a sentence that he had received in federa
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court. At his final sentencing, the trial court inposed the
sentence as recommended by the jury.

Wngl er raises six issues on appeal: 1) that the
trial court erred in failing to grant a notion for a directed
verdict; 2) that KRS' 218A. 1432(1) is void for vagueness; 3) that
KRS 218A. 1432 vi ol ates the prohibition against cruel and unusua
puni shrent; 4) that the evidence that he had manufactured
nmet hanphetam ne in the apartnment and had regularly supplied
Lovel ess with net hanphet am ne was nore prejudicial than
probative; 5) that he was entitled to an instruction regarding
the weight to be given Ms. Loveless’ s testinony; 6) that he was
entitled to penalty phase instructions on residual doubt, effect
of a felony conviction, and parole eligibility.

The standard for a directed verdict is set forth as
fol |l ows:

On a notion for directed verdict, the tria

court nust draw all fair and reasonabl e

i nferences fromthe evidence in favor of the

Conmmonweal th. |If the evidence is sufficient

to induce a reasonable juror to believe

beyond a reasonabl e doubt that the defendant

is guilty, a directed verdict should not be

gi ven.

Conmonweal th v. Benham Ky., 816 S.W2d 186, 187 (1991).

KRS 218A. 1432 provides in pertinent part:

(1) A person is guilty of manufacturing
nmet hanphet am ne when he know ngly and

! Kentucky Revised Statutes.



unl awf ul 1 y:

(a) Manufactures net hanphet am ne; or

(b) Possesses the chem cals or equipnment for

t he manuf acture of nethanphetanine with the

intent to manufacture nethanphetam ne.

(Enphasi s added.)

In order to prove its case, the Commonweal th was required to
establish that Wngler know ngly possessed the chem cals or
equi pnrent to manufacture net hanphetanine. Wngler was not in
actual possession of the nethanphetam ne |ab. However,
constructive possession could be established by a show ng that
t he equi pment was subject to his domnion or control.? Wngler
argues that there was no proof that the box was ever in his
dom nion and control and that, therefore, he was entitled to a
directed verdict.

Lovel ess testified that Wngl er had noved sone boxes
into the apartnent, that she did not see what was in the boxes,
and that she believed the box and equi pnent nust have been
Wngl er’s because it did not belong to her. Loveless and the
Joneses all testified that Wngler sonetines stayed at the
apartnent with Loveless. A letter witten by Wngler to
Lovel ess while she was jailed on the charges was admtted into
evi dence. Wngler wote, “Sorry | can’t help from being upset

with nyself for ever letting anything like this happen and for

you got [sic] blanmed for the stuff | had and it should be ne in

2 Hargrave v. Commonweal th, Ky., 724 S.W2d 202, 203 (1986) citing
Rupard v. Commonweal th, Ky., 475 S.W2d 473, 475 (1972).
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there and I wish it was.” Loveless also testified that three
days prior to her arrest, Wngler had been nmanufacturing

met hanphetam ne in the apartnent and that he had regularly
supplied her with the drug.

There was contradi ctory testinony by the Joneses that
sonme ot her person had carried the boxes into the apartnent and
that they had never w tnessed net hanphetam ne being made in the
apartnent. However, this conflict in testinony did not preclude
subm ssion of the case to the jury. “Credibility and wei ght of
the evidence are matters within the exclusive province of the

jury.” Commonwealth v. Smith, Ky., 5 S . W3d 126, 129 (1999)

citing Estep v. Commonweal th, Ky., 957 S.W2d 191, 193 and

Benham 816 S.W2d 186 (1991). |In drawing all fair and
reasonabl e inferences in favor of the Commonweal th pursuant to
the Benhamcriteria, a reasonable juror could have concl uded
beyond a reasonabl e doubt that the nethanphetanine | ab had been
subject to Wngler’s dom nion and control.

Wngl er also argues that it would have been
unreasonable for a jury to find the requisite intent to
manuf act ur e et hanphet am ne because Allen Lewis (fromthe
Kentucky State Police Drug Enforcenent Unit) testified that
muriatic acid, rock salt, and al um num were needed to produce
nmet hanphet am ne. However, the statute does not require that the

def endant possess the chemnicals and the equipnment; it only
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requi res that the defendant possess the chemicals or the
equi pnent. A review of Lewis’s testinony establishes that the
box contai ned the equi pment necessary to manufacture
met hanphet am ne. He described it as a red phosphorous
nmet hanphetam ne |l ab. As noted earlier, Loveless testified that
three days prior to her arrest, Wngler had been manufacturing
met hanphetam ne in the apartnent and that he supplied her with
nmet hanphet am ne. The conbi ned testinony of Lewis and Lovel ess
was sufficient evidence for a reasonable jury to concl ude beyond
a reasonabl e doubt that Wngler intended to use the equipnment to
manuf act ur e et hanphet am ne

W ngl er next argues that KRS 218A. 1432 is void for
vagueness. The Kentucky Supreme Court has quite recently

addressed this issue in Kotila v. Comonwealth, Ky., S . W3d

~_, (2003). The Court held that the statute was not
unconstitutionally vague because it clearly requires the
Commonweal th to prove that the defendant possessed either all of
t he equi prent or all of the chem cals necessary to manufacture
nmet hanphetam ne. It also requires the Coormonwealth to prove
that the possession be with the intent to manufacture
met hanphetam ne. Its requirenents are specific and | eave no
room for speculation so as to constitute vagueness.

W ngl er also argues that the statute violates the

constitutional prohibition against cruel and unusual puni shrment
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because the punishnent is disproportionate to the nature of the
of fense. KRS 218A. 1432(2) characterizes the manufacture of

nmet hanphetam ne as a Cass B felony for the first offense and a
Cl ass A felony for subsequent offenses. The maxi numterm of

i nprisonnment for a Class B felony is from10 to 20 years. KRS
532.060(b). The maxi mumterm of inprisonnment for a Cass A
felony is from20 to 50 years -- or life. KRS 532.060(a). 1In
anal yzing a claimof cruel punishnment as to proportionality, we
must consider three factors: (1) the gravity of the offense and
har shness of the penalty; (2) the sentences inposed on ot her

of fenders in the sanme jurisdiction; (3) the sentences inposed
for comm ssion of the crime in other jurisdictions. Solemuv.
Helm 463 U.S. 277, 291, 103 S.Ct. 3001, 3010, 77 L. Ed.

637 (1983).

W ngl er argues that the penalty is too harsh because
guilt can be prem sed sol ely upon possessi on of common | ega
substances. However, guilt is to be determ ned not by nere
possession of a few common household itens or chemi cal s but upon
possession of all of the chem cals or equipnment with the intent
t o manuf act ure net hanphet am ne

W ngl er argues that other offenders in the sane
jurisdiction receive nmuch [ighter sentences for nuch nore
serious offenses. Yet he fails to identify what those “nore

serious offenses” mght be or to cite any authority for his

-7-



claim W note that the appropriate range for the I ength of
sentence is "purely a matter of |egislative prerogative.”

Hanpton v. Commonweal th, Ky., 666 S.W2d 737, 741 (1984) citing

Runmel v. Estelle, 445 U S. 263, 100 S.Ct. 1133, 63 L. Ed.2d

382 (1980). The General Assenbly has determ ned that the
manuf act uri ng of met hanphetam ne presents a serious threat to
society warranting classification as a Cass B felony. W have
no basis to interfere with its exercise of its legislative
function as set forth in the statute.

W ngl er argues that “several jurisdictions inpose a
sentence of six years or less for the offense.” Again, he fails
to cite any authority for his claim Nor does he denobnstrate
that the General Assenbly of Kentucky is bound to follow the
sent enci ng paraneters of other jurisdictions.

W ngl er al so contends that evidence that he previously
manuf act ur ed nmet hanphet am ne and supplied Loveless with the drug
was nore prejudicial than probative. W agree with the
Conmmonweal th that this issue is only partially preserved.

Lovel ess testified that she had not actually w tnessed the

manuf acturing of the drug but that she knew it had happened. On
re-direct exam nation, Loveless testified that she knew it had
happened because three days earlier, Wngler told her that he
was in the bat hroom manufacturing nmet hanphetam ne. There was no

objection to this testinony. Loveless was |later recalled to the



stand and testified that on a previous occasion, she had seen
W ngl er manuf acture net hanphetam ne and that she obtai ned
met hanphetam ne fromWngler. Still there was no objection.
When Lovel ess testified that Wngler was her main
supplier of drugs, the defense counsel objected, arguing that
this evidence was not relevant. However, the objection referred
only to the testinony that Wngler had supplied nmethanphet am ne
to Loveless -- not to the testinony that Lovel ess had w tnessed
W ngl er manufacturing net hanphetam ne. “The general rule is
that a party nust nmake a proper objection to the trial court and
request a ruling on that objection, or the issue is waived.”

Commonweal th v. Pace, Ky., 82 S.W3d 894, 895 (2002).

The only issue properly preserved is that regarding
the adm ssibility of Loveless's statenment that Wngler was her
mai n supplier of drugs. In a crimnal prosecution, prejudice is
defined as “that which is unnecessary and unreasonable.” Partin

v. Commonweal th, Ky., 918 S.W2d 219, 223 (1996). This evidence

was both necessary and reasonable -- and therefore permssible
pursuant to KRE® 401 and KRE 403. Since the Commonweal th was not
i ntroducing the testinony as evidence of a prior bad act under
KRE 404(b) but rather to establish intent, notice was not

requi red pursuant to KRE 404(c). W conclude that the evidence

was probative of the proposition that Wngler possessed the

3 Kentucky Rul es of Evi dence.



equi pnent with the intent to nmanufacture methanphetam ne and

that it was properly admtted. See Wal ker v. Commonweal th, Ky.,

52. S.W3d 533 (2001).

Wngler’s next argunent is that Loveless’s testinony
was so incredul ous that he was entitled to an instruction that
it should be given | esser weight. The Kentucky Suprene Court

rejected this sane argunent in Hodge v. Commonweal th, Ky., 17

S.W3d 824, 850 (2000), as follows:

Kentucky follows the "bare bones" principle

wWith respect to jury instructions.

I nstructions such as those requested by

Appel l ant tend to overenphasi ze parti cul ar

aspects of the evidence. Evidentiary matters

should be omtted fromthe instructions and

left to the lawers to flesh out during

cl osi ng argunents.

Hence, Wngler was not entitled to an instruction on the weight
to be accorded to the testinony of Lovel ess.

Wngler |ast argues that the trial court erred when it
refused to give requested instructions in the penalty phase on
resi dual doubt, the effect of a felony conviction, and parole
eligibility. In a death penalty case, the Kentucky Suprene

Court rejected the argunent on residual doubt in Tanme v.

Commonweal th, Ky., 973 S.wW2d 13, 40 (1998), holding that it

“plays no role in jury instructions.” As to the other requested
instructions, we find no constitutional principle to support

Wngl er’s proposed instructions as to the effect of a felony
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conviction or parole eligibility date. The trial court properly
instructed the jury. W find no error.

The judgnent of the Laurel Circuit Court is affirmed.

ALL CONCUR.
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