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BEFORE: EMBERTQN, CHI EF JUDGE, BUCKI NGHAM AND PAIl SLEY, JUDGES.
BUCKI NGHAM JUDGE: On July 4, 1994, Danny Joe Keith ran over
and killed an acquai ntance, Jennifer Jones, with his autonobile.
He then hid her body in weeds, and it was not discovered until

el even days | ater when he led police officers to the body after
admtting to themthat he had killed her. After a trial by jury
in the Adair Circuit Court, Keith was convicted of wanton nurder
and sentenced to forty years in prison. On May 26, 1996, his

conviction and sentence were upheld by the Kentucky Suprene



Court on direct appeal. Keith later filed an RCr! 11.42 notion
to vacate the judgnent, but the circuit court denied the notion
after an evidentiary hearing. This appeal followed.

Keith argues on appeal that the trial court erred and
abused its discretion when it denied his RCr 11.42 notion due to
i neffective assistance of counsel and when it denied his notion
for a conpetency evaluation. He alleges that his trial counse
failed to investigate his “extensive” nmental illness history,
failed to request a conpetency evaluation prior to trial, and
failed to present to the jury nental illness as a defense or in
mtigation of punishnment. W disagree with all of Keith's
argunments and thus affirm

In order to establish ineffective assistance of
counsel, a person nust satisfy a two-part test show ng both that
counsel’s performance was deficient and that the deficiency
caused actual prejudice resulting in a proceeding that was

fundanentally unfair. Strickland v. Washi ngton, 466 U. S. 668,

104 S. . 2052, 80 L.Ed.2d 674 (1984). See also Gall wv.

Commonweal th, Ky., 702 S.W2d 33 (1985). The burden is on the

def endant to overcone a strong presunption that counsel’s
assi stance was constitutionally sufficient or that under the
ci rcunst ances counsel’s action m ght be considered “tria

strategy.” Strickland, 466 U S. at 689, 104 S.Ct. at 2065. A

! Kentucky Rules of Crimnal Procedure.
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court rmust be highly deferential in review ng defense counsel’s
performance and shoul d avoi d second-guessi ng counsel’s actions

based on hindsight. Harper v. Commonweal th, Ky., 978 S. W 2d

311, 315 (1998).

I n assessi ng counsel’s performance, the standard is
whet her the all eged acts or om ssions were outside the w de
range of prevailing professional norns based on an objective
standard of reasonableness. 1d. 1In order to establish actual
prejudi ce, a defendant nust show a reasonabl e probability that

the outconme of the proceedi ng woul d have been different or was

rendered fundanentally unfair. Bowing v. Commonweal th, Ky.,

981 S. W 2d 545, 551 (1998).
The burden of proof was upon Keith to show that he was

not adequately represented by counsel. See Osborne v.

Commonweal th, Ky. App., 992 S.W2d 860, 863 (1998). Keith

attenpted to sustain his burden by calling several w tnesses to
testify at the evidentiary hearing on his notion. However, the
trial court was not persuaded by Keith's evidence, and the
noti on was deni ed.

One of the witnesses called by Keith to testify was
D ane Perry Adler, a clinical psychol ogi st who had intervi ewed
Keith for two and one-half hours in 1986, eight years before the
crime, when Keith was fifteen years old. Adler testified that

Keith had an 1Q of 66 at that tinme, indicating that he was



mldly nentally retarded. She also testified that he had a

schi zoid personality disorder. Adler further testified that she
had a question at that tinme concerning whether Keith was in a
pre-schi zophrenic state. She concluded by stating that she
woul d have urged the trial court to order a conpetency hearing
of Keith prior to trial.

The trial court was not persuaded by Adler’s testinony
since she observed Keith for only two and one-half hours eight
years before the crinme. Further, Adler testified that the
schi zoi d disorder is one that cones and goes. Finally, Adler
did not testify that Keith was not conpetent at either the date
of the crinme or the date of the trial.

Another witness called by Keith to testify at the
hearing on his notion was Martha Martin, his former therapist.
Martin was a certified chenm cal dependency counsel or who treated
Keith off and on from 1988 through May 1995. She stated that,
based on Keith’'s nental health history, she did not believe that
Keith was conpetent to stand trial.

Her testinony did not persuade the trial court because
she was sinply Keith's therapist. As we have noted, Martin was
a certified chem cal dependency counselor. W agree with the
Commonweal th that the trial court did not abuse its discretion
ingiving little weight to her testinony due to her |ack of

gual i fications concerning the issue of conpetency. Furthernore,
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Martin's notes froman interview the week before the tria
indicated that Keith was “alert,” “oriented,” “showed no signs
of agitation,” “relaxed,” and “attentive.” W agree that the
trial court did not abuse its discretion in not being persuaded
by this testinony.

Rel atives of Keith, including his father and brothers,
also testified as to Keith’s nental state. Due to their genera
| ack of qualifications and their relation to Keith, the tria
court gave little credibility to their testinony. W see no
abuse of discretion in that regard. Furthernore, Keith's trial
attorney testified that Keith's famly nenbers considered him
conpetent to stand trial at all tinmes before the trial.

Keith also attenpted to introduce affidavits from
jurors at his evidentiary hearing. The gist of the affidavits
was that the jury's verdict m ght have been influenced in sone
manner had they been made aware of any mental problens that
Keith may have had. The trial court did not allowthe
affidavits to be introduced into evidence based on RCr 10. 04.
The rule provides that “[a] juror cannot be exami ned to
establish a ground for a newtrial, except to establish that the
verdict was nmade by lot.” RCr 10.04. Having reviewed the rule
and the circunstances under which it was applied in this case,

we conclude that the trial court ruled properly.



Keith's trial counsel also testified. He related that
he had no doubt in his mnd that Keith was conpetent to stand
trial. He also stated that Keith's famly nenbers shared in
this belief at the tinme and that Keith hinself did not want to
be eval uated for conpetency. Furthernore, counsel testified
t hat an al cohol intoxication defense was presented at trial in
an attenpt to mtigate cul pability.

In addition to testinony at the evidentiary hearing,
the trial court considered the evidence at the trial. Keith's
testinony at trial indicated he had a | evel of conpetency
necessary to appreciate the crimnality of his actions. After
runni ng over and killing Jones with his car, Keith dragged her
body into the woods and hid it. Further, after |eaving the
scene of the crime, he later returned to recover his wallet. He
al so took his car to a nearby creek and spent a considerabl e
period of time driving through the water attenpting to clean the
underside of it. Additionally, Keith |ater renoved the damaged
gas tank, renoved and burned the interior carpet, and hid the
vehicle in a barn. Each of these activities indicated that
Keith understood the crimnality of his prior actions in running
over and killing Jones with his car.

Havi ng reviewed the entire testinony presented at the
evidentiary hearing on Keith's notion, we conclude that the

trial court did not abuse its discretion in its determ nation



that Keith did not receive ineffective assistance of counsel in
connection with the conpetency issue. The evidence presented to
indicate that Keith was inconpetent to stand trial or at the
time of the crinme was sinply unpersuasive. As the trial court
noted in its order denying Keith's notion, “[t]he conviction of
Danny Keith was a result of his nurder of Jennifer Jones and his
subsequent confession to the Kentucky State Police and not the
result of ineffective counsel.”

Keith also maintains that his trial counsel rendered
i neffective assistance in other ways. The first attack on
counsel’s actions relates to whether it was proper for counse
to even represent Keith. Keith's trial counsel was under
contract with the Departnent of Public Advocacy to provide
services to indigent defendants. Although it appears that Keith
may have qualified for public defender services based on his
limted income, he did not apply for a public defender attorney.
Rat her, his father contacted counsel and eventually paid hima
total of approximately $1,000 to represent Keith.

Keith argues that his “trial |lawer took noney froma
famly too poor to pay, with full know edge that his client was
qualified to receive the services free and recei ved about
$1, 000. 00 for his representation of M. Keith while he was under
contract with DPA to provide free | egal representation to poor

peopl e.”



Keith asserts that he “was entitled to have the | awyer
of his choice” and that had he or his famly known that he
qualified for a public defender attorney then he woul d have
fired his trial counsel.” On the other hand, trial counse
testified that his actions in accepting a fee were entirely
appropriate and that Keith never applied for a public defender
attorney. Counsel also testified that neither Keith nor his
father attenpted to fire him

We know of no authority, nor does Keith cite any, that
woul d indicate that his trial counsel’s conduct was ethically
guestionable. Furthernore, any issue in this regard is
collateral to the issue of whether Keith received the
i neffective assistance of counsel. In short, Keith never
applied to the court for the services of a public defender
attorney, and he was not deprived of a |lawer of his choice
because one was privately retained to represent him W find no
error on this issue.

Keith al so argues that he received ineffective
assistance by his trial counsel because counsel did not present
mtigating evidence of nmental problenms to the jury. Counsel
testified that it was not his practice to introduce mtigating
evi dence in the sentencing phase of a trial of this nature when
t he Commonweal th did not put on evidence in aggravation.

Counsel reasoned that he did not want to open the door for
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evi dence in aggravation in rebuttal to any evi dence of
mtigation that he m ght seek to admt. W conclude that this
was a matter of trial strategy and was not sufficient to sustain
t he burden of proving ineffective assistance of counsel. See

Strickl and, supra.

Finally, Keith argues that his attorney failed to nmake
appropriate pretrial notions, such as a notion to suppress his
oral statenent and a discovery notion. Concerning whether a
suppression of statenent or confession notion should have been
filed, Keith points to no fact that would indicate the
I i kelihood of success of such a notion. Concerning the
di scovery notion, counsel testified that his file was vol um nous
and cont ai ned conpl ete di scovery provided by the Commonweal t h.
Again, we perceive no ineffective assistance of counsel.

The order of the Adair Circuit Court denying Keith's

RCr 11.42 notion is affirned.
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