RENDERED: JULY 25, 2003; 10:00 a.m
TO BE PUBLI SHED

Conunomuealth Of Kentucky

Court of Appeals

NO 2002- CA-001239- MR

KENTEC COAL CO., | NC. APPELLANT

APPEAL FROM FRANKLI N Cl RCUI' T COURT
V. HONORABLE W LLI AM L. GRAHAM JUDGE
ACTI ON NOS. 98-Cl -00580 AND 98-Cl - 02002

COMMONVEALTH OF KENTUCKY,
NATURAL RESOURCES AND
ENVI RONVENTAL PROTECTI ON CABI NET APPELLEE

CPI NI ON
VACATI NG AND RENMANDI NG

k% k% *x*k ** %%

BEFORE: COWVBS, MANULTY, and PAI SLEY, Judges.

COVBS, JUDGE. This is an appeal froma judgnment entered by the
Franklin Grcuit Court which affirmed a penalty assessed agai nst
Kentec Coal Co., Inc. (Kentec), the appellant, by the
Commonweal th of Kentucky Natural Resources and Environnent al
Protection Cabinet (the Cabinet) as a result of a postm ning

| and use violation. W vacate and renand.



The Cabi net issued a surface coal nmining permt to
Kentec in 1987 for areas located in Perry and Leslie Counties.
Al though its permt expired in 1992, Kentec continued
reclamation work in an effort to correct previous violations and
to obtain its bond release. In May 1996, a Cabi net i nspector
observed the construction of a residential building on increnent
nunber 5 of Kentec’'s permtted area. Since the postm ning |and
use of this area was designated for forestry |and or
hayl and/ pasture, the presence of the residence constituted a
violation. The inspector issued a mne inspection report
advi sing Kentec to submt a revision to the postmning | and use
—- a change that essentially would reflect on paper the reality
of the different use to which the | and was now bei ng dedi cat ed.
When Kentec failed to do so, the inspector issued additiona
m ne inspection reports in June, July, August, Septenber, and
Cct ober of 1996. The inspector also nmet with Kentec’s
representatives during her July inspection and advi sed themt hat
the postmning | and use had to be changed due to the
construction of the house.

Kentec did not submt the paperwork to reflect the
change in the postmning | and use, and in Novenber 1996, the
i nspector issued a notice of nonconpliance requiring Kentec to
“submit and obtain a revision to all ow change in post m ning

| and use” by Decenber 22, 1996. Kentec did not obtain the



revision by the date of the next inspection on Decenber 27,
1996. The inspector issued Kentec a cessation order that day.
Bot h the nonconpliance and cessation orders were upheld by order
of the Secretary of the Cabinet. After the cessation order had
remai ned unabated for thirty days, the Cabi net gave Kentec
notice of a proposed penalty assessnent in the anount of

$29, 700.

Kentec requested and received an assessnent
conference. Kentec failed to appear, and the conference officer
recomended that the Secretary uphold the proposed assessnent.
Kent ec subsequently requested a review of the conference
officer’s report and reconmendation as well as a formal hearing
regardi ng the penalty anmount. Kentec failed to submt
prepayment of the penalty as required by KRS' 350.0301 and 405
KAR? 7:092; as a result, the petition was di smssed, and the
proposed penalty assessment was upheld by the Secretary. Kentec
then appealed this decision to the Franklin Crcuit Court, which
affirmed the Secretary’s order and assessnent. Kentec’ s notion
to alter, anmend, or vacate the judgnment was al so deni ed, and
this appeal followed.

Kentec first argues that KRS 350.0301 and 405 KAR

7:092 are invalid and unconstitutional because they deny Kentec

! Kentucky Revised Statutes.

2 Kentucky Administrative Regul ati ons.
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due process and equal protection by requiring prepaynent of a
penal ty assessnment as a condition precedent to obtaining a
formal hearing regarding that very assessnent. Appellant relies

heavily on Franklin v. Natural Resources and Environnent al

Protection Cabinet, Ky., 799 SSW2d 1 (1990). In Franklin, our

Suprene Court held that 405 KAR 7:090(4), the predecessor to the
regul ation at issue, was “null, void, and unenforceable.”
Franklin, 799 S W2d at 4. Its reasoning was threefold. First,
the enabling statutes in force at the tinme did not condition
entitlement to a formal hearing upon the prepaynent of a penalty
assessnent. Thus, the Court found that the regul ation
i mproperly nodified the underlying statute in violation of KRS
13A. 120(1) (i). Second, the Court held that the regul ation
further violated KRS 13A 120(1) because it was nore stringent
t han conparabl e federal regulations. Third, the Court found
that the regulation violated the Due Process and Equa
Protection C auses of the Constitutions of the United States and
of Kentucky because it “denie[d] the due process hearing to an
aggrieved party based solely on his financial inability to pay
the penalties which he seeks to appeal.” Franklin, 799 S. W 2d
at 3-4.

As a result of statutory and regul atory anendnents
enacted since Franklin, the circunstances now before us differ

somewhat fromthose at issue in Franklin. In response to



Franklin, the CGeneral Assenbly revised KRS Chapter 350 and
enact ed KRS 350. 0301, which provides in pertinent part that:

[t] he adm nistrative regul ati ons shal
provi de for the conduct of hearings and
investigation of any matter relating to the
regul ati on of surface coal mning and

recl amati on operations; provide for the
assessnment and paynent of civil penalties,

i ncludi ng the placenent of proposed civil
penalty assessnents into an escrow account
prior to a formal hearing on the anmount of

t he assessnent; and provide for a waiver of
t he pl acenent of the proposed civil
penalties into escrow for those individuals
who denonstrate wth substantial evidence an
inability to pay the propose civil penalties
into escrow. (Enphasis added.)

In order to achieve consistency and conformty wth
federal |law, the nore recent regulations were anended as well to
provi de for bifurcated hearings regarding the violation itself
and the penalty assessnment. Prepaynment is still required to
obtain a formal hearing regarding the penalty, but it is not a
condition to obtaining such a hearing regarding the violation.
Wiile a hearing as to the alleged violation does not require
prepaynent of the penalty, prepaynent of the contested penalty
is a prerequisite for that portion of the hearing process
concerning the penalty itself. The newer regul ations al so
provi de for a waiver of the prepaynent requirenment as to

qualified individuals but not wwth respect to corporations.




Kentec contends that the constitutional flaws outlined
in Franklin have not been cured. W agree that both the
statutory and regul atory changes enacted since Franklin remain
defective constitutionally as inperm ssibly erecting a nonetary
bar to access to the fundanental due process right to a hearing.

Permttees are placed in the anomal ous posture of
enj oyi ng access to a hearing as to an underlying violation but
faci ng perhaps an i nsurnountable financial hurdle when seeking
to chall enge at the subsequent penalty hearing the propriety or
anmount of penalty inposed. It is noteworthy that the propriety
of the penalty cannot be addressed at the hearing on the
violation. Once a violation is determ ned at the first hearing,
the opportunity to address the fine or penalty flow ng fromthat
violation conmes only at the price of prepaynent of the subject
matter of the challenge — a price that has the very rea
potential of foreclosing actual access to stage two of the
bi furcated hearing process. As a practical matter, the anpunt
or propriety of the penalty inposed could be as critical as or
per haps even nore weighty than the fact of the violation itself.

We hold that this bifurcated hearing process cannot
satisfy fundanental due process by operating under a double
standard of access to an administrative forum Insofar as they
exact such a nonetary prerequisite prior to the penalty phase

heari ng, both KRS 350.0301 and KAR 7:092 are unconstitutiona



vi ol ati ons of due process, equal protection, and the ban agai nst
arbitrary state action contained at Section 2 of the Kentucky
Consti tution.

Kentec contends that the statutory exception as to a
wai ver for individuals but not for corporate permttees
identically situated is a clear violation of its right to equa
protection as provided by the United States and Kentucky
Constitutions. Kentec clains that corporations that are unable
to prepay the assessnent are wongfully deprived of a fornal
hearing regarding their penalty assessnent; unlike individuals,
corporations are not allowed to seek a waiver of this
requirenent.

There is no attenpt to classify corporate pernmttees
differently fromindividuals anywhere in the statute or
regul ation for any other purposes than for the grace of this
wai ver exception. W have been unable to discern any rationa
basis or legitinmate state interest to explain -— nmuch less to
justify -— the arbitrary singling out of a corporation for such
di sparate treatnment. Particularly disturbing is the fact that
the classification results in erecting a barrier to the due
process right to a hearing. This is error conpounding error.
Therefore, we hold that this classification is repugnant to
settled principles of equal protection of the |law pursuant to

Amendment Fourteen of the United States Constitution.



Kent ec next asserts that the issuances of the
nonconpl i ance and cessation order were arbitrary and erroneous
in light of the Cabinet’s own third-party di sturbance policy.
That policy has been conpil ed over the course of three separate
menor anda by the O fice of Surface Mning (OSM of the
Departnment of the Interior, both pre-enpting and subsum ng
Kentucky’s | aws and regul ations on the matter. The policy
essentially addresses the duties of a permttee undertaking
remedi al neasures to achieve the postm ning | and use as set
forth in the permt. Wen a third party intervenes and uses the
surface area in a manner differing fromthe restoration
described in the original permt to the permttee, the policy
cones into play to ascertain the reality of the situation —
including the good faith efforts of the permttee to carry out
its postmning |land use efforts in |light of the interference by
athird party.

The federal policy notes that the third-party
di sturbance may not be “an isolated event, but, rather, an
ongoi ng process which m ght be discovered, through nornal
i nspection, before, during, or after the fact.” Menorandum of
David Nance to all Field Personnel, May 2, 1992, Joint Exhibit
3. The Nance nmenorandumdirects that a “wait and see approach”

be i npl emented before i ssuance of a cessation order unless



i mm nent danger be threatened. The nmenorandum concl udes as
foll ows:

In summary, one should try to approach third

party situations wth conmbon sense. A

vi ol ation should not be witten prior to the

permttee being able to do anything .

Nance Menorandum supra.

In this case, Kentec was a |l essee. Prior to being
able to conplete restoration of the land in question to use for
hayl and/ pasture or forestry |land according to the ternms of its
original permt plan, a third party built a house on the permt
site. There was literally nothing that Kentec as a | essee could
do to prevent the construction. Furthernore, the house
constituted no danger -— inmmnent or otherwse. The third-party
di sturbance effectively term nated Kentec’s ability to restore
the land fully to hayl and/ pasture or forestry |and use accordi ng
to the original terns of its permt plan.

The Cabi net neverthel ess issued its Nonconpliance and
Cessation Order, arguing that Kentec failed to file the
necessary paperwork for a revision of its postmning |and use
plan reflecting the reality of what had transpired. As noted in
the briefs and during oral argunments on this case, the revision
process is rather |engthy and conplicated, requiring adverti sing

in the newspaper for four consecutive weeks before the revision

can be reviewed. As a practical matter, it is not a process



that can be achieved within the thirty days allotted. 1In this
case, common sense (the approach prescribed by the Nance
Menmorandum) clearly indicated that even if the process had been
begun and conpleted within thirty days, the third-party
di sturbance (here, the house) woul d render npbot any neani ngf ul
action by the Cabinet. Under the unique circunstances of this
case, the Cabinet’s assessnent of a penalty w thout a hearing
was unreasonabl e and arbitrary in violation of Section Two of
t he Kentucky Constitution.
The judgnent of the Franklin Crcuit Court is vacated
and remanded for entry of an order consistent with this opinion.
McANULTY, JUDGE, CONCURS

PAI SLEY, JUDGE, CONCURS I N RESULT ONLY.
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