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QU DUGEI, JUDGE. In this claimfor breach of contract brought
by Ti nothy Thomas (hereinafter “Thomas”), Maurice Young a/k/a
Trick Daddy (hereinafter “Trick Daddy”) and Katrina Tayl or a/k/a

Trina (hereinafter “Trina”) have appealed fromthe Warren

! Senior John D. Mller sitting as Special Judge by assignnment of the Chief
Justice pursuant to Section 110(5)(b) of the Kentucky Constitution.



Circuit Court’s May 13, 2002, Trial Order and Judgnment awardi ng
Thomas $146, 500 i n damages and fromthe June 6, 2002, order
denyi ng their post-judgnment notions. Having considered the
parties’ excellent briefs and oral argunments, the record and the
applicable case | aw, we vacate and renmand the natter to the
circuit court for further proceedings.

The parties have disputed many of the underlying facts
t hroughout the course of this proceeding, which we shall
summari ze as follows. In the sumer of 2000, Thomas, then a
student at Western Kentucky University, decided to organize and
pronote a concert for homecom ng weekend. He had sone prior
experience pronoting fraternity events, gospel shows, and
parties at his club, Galaxy 2000. Thomas contacted nusi cal
booki ng agent Big Bloc Entertai nment, and entered into an Arti st
Engagenment Contract with both Trick Daddy and Trina (hereinafter
“contracts”) dated August 25, 2000, to performa concert on
Cctober 13, 2000, at the National Corvette Museum anphit heater
(hereinafter “the venue”).? The contracts provided that Thomas
pay a $1000 bi nder by August 29, 2000, as well as deposits of
$4500 and $3500 for Trick Daddy and Trina, respectively, by
Septenber 11, 2000, to Big Bloc Entertainment. Further, the
contracts provided that the bal ances of $5500 and $4500 be paid

to Trick Daddy and Trina in cash before the show. The contracts

2 Trick Daddy and Trina are rap artists fromMani, Florida.

-2



also referred to other ternms and conditions and provi ded that
Thomas nmust neet all Rider requirenents. The Ri der, which
Thomas received prior to the concert date, detailed the
necessary technical requirenents for the stage, food and
beverages, hotel accommobdations, and transportation. |In
Paragraph B, the Rider provided that the bal ance of noney due
“shall be paid in cash one hour prior to artist performance.”
Lastly, a Terns and Conditions Rider included an arbitration
clause to the effect that any claimor dispute arising out of
the agreenent was to be governed by Pennsylvania | aw and settl ed
by arbitration.?

Once the contracts were signed, Thomas, along with
several friends and relatives, began pronoting the upcom ng
concert by posting announcenents and handing out flyers in the
surroundi ng area. Several of these people were provided with
pre-printed advance tickets for purposes of sale, and testinony
at trial established that 640 advance tickets were sold.* In
accordance with the terns of the contracts and R der, Thomas
prepared for the event by arranging for a sound and |ight crew
t hrough Al Things Audio, security, air and ground
transportation, and hotel roons for the performers and their

ent our age.

3 Thomas clained that he did not receive the Terns and Conditions R der until
after the day of the schedul ed concert.
4 The ticket price was $25, or $20 for students.
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On the day of the concert, Thomas along with his
friends, Carston Shanklin and Anthony Young, traveled in rented
vans to the airport in Nashville, Tennessee, to pick up Trick
Daddy, Trina, and their crew. During the trip back to Bow ing
Green, Thomas clained that Trick Daddy and his crew were using
drugs. Thomas also clainmed that he, Trick Daddy and his
manager, Tony Thonpson (hereinafter “Thonpson”), had agreed that
t he remai nder of the noney would be paid at the venue during the
5:00 p.m sound check. Trick Daddy and Trina, through their
manager, denied the conversation took place at all. Upon their
arrival in Bowing Geen, Trick Daddy, Trina and their crew
checked into the hotel. Neither Trick Daddy nor Trina attended
the 5:00 p.m sound check, although testinony was elicited to
the effect that neither normally attended sound checks; this was
the responsibility of their crewnenbers.

It is undisputed that Thomas did not pay Trick Daddy
or Trina the remai nder of the $10,000 due to themprior to the
7:30 p.m concert pursuant to the contracts. Thomas cl ai ned
that he had the noney at the venue ready to pay them but that
nei ther showed up to collect it. According to Thomas, he gave
t hem $3000 in cash at the hotel, told themhe had the rest at
t he venue, and obtai ned their assurances, through Thonpson, that
t hey woul d appear at the venue. It is also undisputed that

neither Trick Daddy nor Trina appeared at the venue that
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evening. Trick Daddy and Trina clained that they did not go to
t he venue because they had not been paid one hour prior to the
7:30 p.m concert pursuant to the Rider; Thomas cl ainmed that at
| east Trick Daddy was too incapacitated to perform and that
neither wanted to performoutside in cold weather. Because they
did not appear, Thomas and his friends who had sol d advance
tickets had to refund the noney to disgruntled concert
attendees.

On Novenber 16, 2000, Thonas filed a conplaint in
Warren Circuit Court seeking damages for |ost ticket sales,
returned ticket sales, lost profits, and incidental expenses for
breach of contract due to Trick Daddy and Trina's failure to
appear at the Cctober 13, 2000, concert. Thomas eventually
served Trick Daddy and Trina through the Secretary of State, and
noved for a default judgnment when no answer was filed. On
February 2, 2001, the trial court granted a default judgnment of
$58, 850 based upon Thomas’s affidavit. However, the trial court
set aside the default judgnent on the notion of Trick Daddy and
Trina’s newy retained counsel. Trick Daddy and Trina
i mredi ately noved to dismss the |awsuit, clainmng that Thonas
had not conplied with the terns of the contracts by paying them
t he remai nder of the noney due prior to the concert and that the
trial court |acked subject matter jurisdiction due to the

arbitration clause. The trial court denied the notion w thout



maki ng any findings in a bench ruling follow ng a hearing, and
never reduced his ruling to a witten order. Trick Daddy and
Trina filed their answer on Septenber 4, 2001, and also filed a
counterclaim alleging that Thomas breached their agreenent by
failing to remt the final paynent to themprior to the
per f or mance.

Prior to the trial scheduled for May 2, 2002, Trick
Daddy and Trina identified entertai nment | awer David Bercuson
(hereinafter “Bercuson”) as an expert witness due to his
famliarity with industry standards regardi ng concert
pronotions, entertainnment contracts as well as an artist’s duty
to perform Thomas noved to excl ude Bercuson as an expert
W tness, arguing that he was Trick Daddy and Trina's attorney in
M am and had previously nmade appearances in the suit on their
behal f. Thomas also filed a notion in limne to exclude the
Ternms and Conditions Rider, alleging that the docunent was not
presented with the original contract. On the norning of trial,
the trial court denied Thomas’s notion in limne to exclude the
terms and conditions docunent, and also granted his notion to
exclude Bercuson’'s testinony.® The trial court stated that
Ber cuson was not an expert, and was unnecessary as a W tness

because the question to be presented was whet her the noney was

5 Counsel for Trick Daddy and Trina filed with the trial court the videotaped
recordi ng of Bercuson’'s deposition as well as witten transcripts of the
deposi tion.



tendered. Following this ruling, Trick Daddy and Trina noved
for a continuance of the trial to afford themthe opportunity to
retain a new expert witness to testify as to whether the concert
had been properly pronoted and whet her Thomas had carried out
his obligations to industry standards. The trial court denied
the notion to continue, but agreed that the informati on may be
relevant later in the trial.

Al'so on the norning of trial, Trick Daddy and Trina
objected to any reference to the use of illegal drugs as
irrelevant and prejudicial. Thomas argued that the testinony
woul d go to whether Trick Daddy was able to perform The tria
court denied the notion, reasoning that the evidence would go to
Trick Daddy’s integrity versus Thomas’ s conpetency. Lastly,
Trick Daddy and Trina again raised the issue of the arbitration
cl ause contained within the ternms and conditions rider. The
trial court again denied the notion, stating that there was a
guestion as to whether the parties all agreed to arbitrate.

The matter proceeded to trial on May 2, 2002.

Fol  owi ng Thomas’ s presentati on of evidence as well as at the
cl ose of their presentation of evidence, Trick Daddy and Trina
noved the trial court for directed verdicts on Thomas's failure
to specifically conply with his contractual obligations
regardi ng paynment, on all clainms for damages, and on the

arbitration clause. The trial court denied the notions, and



specifically stated that it was up to the jury to determ ne

whet her the terns and conditions rider was a part of the
contract. The trial court then instructed the jury, nerely
requiring the jury to determ ne whet her each party had breached
the contracts, and, if so, to decide upon a neasure of damages.
The jury returned a verdict in favor of Thomas on Instruction
No. |I, awarded him $146,500 i n damages, and returned a verdi ct
in favor of Thomas on Trick Daddy and Trina s counterclaim The
trial court entered its witten trial order and judgnent on

May 13, 2002.

Trick Daddy and Trina filed post-judgnment notions for
a judgnment notw t hstanding the verdict pursuant to CR 50.02; to
alter, anend or vacate the judgnment pursuant to CR 59.05; and
for a newjury trial as to liability and danages pursuant to CR
59.01. The trial court denied the notions by order entered June
6, 2002. This appeal foll owed.

On appeal, Trick Daddy and Trina argue that the trial
court erred in not enforcing the arbitration clause, in
excluding their expert witness the norning of trial, in not
granting a summary judgnent and/or a directed verdict to them on
the issue of liability, in allow ng Thomas to present
specul ati ve damage clains and to have an inproper recovery of
damages, by inproperly instructing the jury, and in allow ng

Thomas to present testinony regarding drug use. Thonas has
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t hor oughly responded to each of Trick Daddy and Trina's
argunents.

ENFORCEMENT COF THE ARBI TRATI ON CLAUSE

Trick Daddy and Trina argue that the trial court erred
when it failed to enforce the arbitration clause contained in
the Ternms and Conditions Rider. On the other hand, Thonas
argues that he did not receive the Terns and Conditions Rider,
whi ch was the only docunment containing an arbitration clause,
until after QOctober 13, 2000, and should not be bound by its
contents.

The contracts entered into between the parties
provi ded that “THE PURCHASER her eby engages the ARTI ST and the
ARTI ST hereby agrees to performthe engagenent hereinafter

provi ded, upon all of the terns and conditions herein set

forth.” (Enphasis added.) The contract itself contained
“ADDI TI ONAL TERMS AND CONDI TIONS.” A separate formentitled
“TERVMS AND CONDI TI ONS” contained an arbitration clause in its
| ast paragraph requiring that any di spute be governed by the
| aws of Pennsylvania and settled by arbitration.

The trial court held that it was up to the jury to
determ ne whether the Terns and Conditions Ri der was a part of

6

the contracts,”® and nmade no findings on the record. However, it

is well settled that interpretation of a contract is a question

6 W note that the trial court did not instruct the jury in this regard.
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for the trial court. Harlan Fuel Conpany v. Wggi ngton, 203 Ky.

546, 262 S.W 957 (1924). Therefore, the trial court should
have determ ned what docunent or docunents constituted the
entire agreenment between the parties. Because this is not a
guestion of fact reserved for the jury, but rather a question of
law for the trial court to decide, the judgnment nust be vacated
and this matter remanded for a determination by the trial court
as to what exactly the agreenment was between the parties. |If
the trial court determ nes that the terns and conditions
docunent was a part of the agreenent, then Thonmas is bound by
the arbitration clause within it. KRS 417.050.

Al t hough our holding on this issue alone is
determ native of the case as a whole, we shall review the
remaining issues in the event a retrial is necessitated by the
trial court’s decision that the arbitration clause is
i nappl i cabl e.

EXCLUSI ON OF DEFENSE' S EXPERT W TNESS

Trick Daddy and Trina argue that the trial court
i nproperly excluded their expert wtness, entertainnent attorney
Davi d Bercuson, on the norning of trial. The trial court
excl uded his testinony both because it found the testinony was
unnecessary and because Bercuson had been present at the
depositions of Trick Daddy and Trina. Alternatively, Trick

Daddy and Trina argue that the trial court substantially
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prejudi ced their defense by refusing to grant their notion for a
continuance of the trial after excluding their expert w tness.
Thomas, on the other hand, argues that Bercuson would have
presented no scientific, technical or other specialized

know edge to assist the trier of fact, and that the trial court
did not err in refusing to grant another continuance.

KRE 702 provides that, “If scientific, technical, or
ot her specialized know edge will assist the trier of fact to
understand the evidence or to determne a fact in issue, a
Wi tness qualified as an expert by know edge, skill, experience,
training, or education, may testify thereto in the formof an

opi nion or otherwise.” |In Goodyear Tire and Rubber Co. v.

Thonpson, Ky., 11 S.W3d 575 (2000), the Kentucky Suprene Court
adopted the reasoning of the United States Suprene Court in

Kumho Tire Conpany v. Carmchael, 526 U S. 137, 119 S.C. 1167,

143 L. Ed. 3d 238 (1999), and held that the decisions in Daubert

v. Merrell Dow Pharmaceuticals, Inc., 509 US. 579, 113 S. C.

2786, 125 L.Ed.2d 469 (1993), and Mtchell v. Commonweal th, Ky.,

908 S.wW2d 100 (1995), overruled on other grounds, Fugate v.

Commonweal th, Ky., 993 S.W2d 931 (1999), also apply to

technical or other specialized know edge. Accordingly, “the
trial judge nust determne at the outset of trial, pursuant to
KRE 104, ‘whether the expert is proposing to testify to (1)

scientific [, technical, or other specialized] know edge that
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(2) will assist the trier of fact to understand or determ ne a

fact in issue.’” Daubert, 509 U S. at 592.” (Goodyear Tire, 11

S.W3d at 578.

Furt hernore, our Suprene Court in Goodyear Tire noted,

“abuse of discretion is the proper standard of review of a tria
court’s evidentiary rulings. . . . Atrial court’s ruling on
the adm ssion of expert testinmony is reviewed under the sane
standard as a trial court’s ruling on any other evidentiary

matter.” 1d. at 577-78. Goodyear Tire goes on to define the

test for abuse of discretion as “whether the trial judge's

deci sion was arbitrary, unreasonable, unfair, or unsupported by
sound legal principles.” 1d. at 581. Therefore, we nust decide
whet her the trial court abused its discretion in excluding
Bercuson’ s testinony.

Ber cuson, who has been a |icensed and practicing
attorney since 1971, specializes in the area of entertai nment
law in Mam , Florida, and has represented many perforners and
record | abels during his career. He also had a business
interest in Fanpbus Artists Agency, a booking agency, and gai ned
famliarity with entertai nnent industry contracts through his
work with Famous Artists as well as through his representation
of various artists. He admtted, however, that he did not have

any experience in pronoting a concert. Trick Daddy and Trina
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argue that Bercuson’ s expert testinony would have aided the jury
i n understandi ng i ndustry standards as to paynent obligation.

Thomas relies upon the decision of Farm and Mut. Ins.

Co. v. Johnson, Ky., 36 S.W3d 368 (2001), in which our Suprene

Court affirnmed the trial court’s decision to exclude attorney

M ke Breen as an expert witness due to his |ack of experience in
working in the insurance industry, adjusting clainms or

supervi sing the adjustment of clains. Because Bercuson | acked
experience in pronoting concerts, Thomas argues, he shoul d not
be permtted to testify as an expert in that regard.

We agree with Thomas that Bercuson should not have
been permtted to testify as to the pronotion of concerts
because he did not the requisite experience in that particul ar
field. However, concert pronotion is not the only topic upon
whi ch Bercuson woul d have testified. He testified at length in
his trial deposition about the contractual obligations between
the artist and the pronoter, specifically in regard to paynent.
This testinony woul d have gone directly to the heart of the
di spute, which was the issue of paynent and Trick Daddy and
Trina’s obligation to perform Bercuson’s testinony woul d have
aided the jury because it woul d have provi ded pertinent
i nformati on about the nusic industry that would not necessarily
have been within the know edge of the jury nmenbers. Bercuson

had the requisite training and experience in the industry to
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provi de assistance to the jury in understanding the evidence and
in determning an issue of fact. The trial court abused its

di scretion in conpletely excluding Bercuson as an expert

Wi t ness.

Furthernore, we agree with Trick Daddy and Trina's
contention that Bercuson's appearance at their depositions would
not prevent his appearance at trial as an expert w tness.

Finally, upon the exclusion of Trick Daddy and Trina's
expert witness on the norning of trial, the trial court abused
its discretion in not granting a continuance of the trial.

Al though it appears that there was no unreasonable delay in the
rulings as to whether Bercuson should be permtted to testify,
it was nevertheless prejudicial to Trick Daddy and Trina to be
forced to proceed without an expert w tness.

DI RECTED VERDI CT ON LI ABILITY

Trick Daddy and Trina argue that the trial court
shoul d have granted either a summary judgnent or a directed
verdict in their favor on the issue of liability. They argue
t hat because Thomas failed to pay themthe renmai ni ng noney due
one hour before the concert, they were not required to perform
Further, Thomas’s partial paynment at the hotel and his nere
offer to pay themthe remai nder at the venue could not have been
consi dered “paynent” under the terns of the contract. On the

ot her hand, Thomas argues that the trial court properly denied
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the notion for a directed verdict because Trick Daddy and Trina
first breached the contract by not appearing at the 5:00 p. m
sound check, and that they and their managers refused to accept
t he of fered noney.

The standard of review for an appellate court in
reviewng a decision of a trial court on a notion for directed
verdi ct made pursuant to CR 50.01 is well settled in the
Commonweal t h:

In ruling on either a notion for a
directed verdict or a notion for judgnment
notw t hstanding the verdict, a trial court
is under a duty to consider the evidence in
t he strongest possible light in favor of the
party opposing the notion. Furthernore, it
is required to give the opposing party the
advant age of every fair and reasonabl e
i nference which can be drawn fromthe
evidence. And, it is precluded from
entering either a directed verdict or
judgnent n.o.v. unless there is a conplete
absence of proof on a material issue in the
action, or if no disputed issue of fact
exi sts upon whi ch reasonabl e nen coul d
differ.

Tayl or v. Kennedy, Ky.App., 700 S.W2d 415, 416 (1985).

We have reviewed the record, and have determ ned that
the trial court properly allowed this issue to go to the jury,
al t hough the result woul d have been just as proper had the tria
court made the opposite ruling. The jury could just as properly

have found in favor of Trick Daddy and Trina and determ ned that
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t hey were under no obligation to perform because they had not
been paid in cash prior to the concert.
DAVAGES

First, Trick Daddy and Trina argue that the tria
court inproperly allowed Thonas to present evidence of
specul ati ve damages. Although he was only able to specifically
establish that 640 advance tickets were sold, Thomas was
permtted to request damages in the anobunt of $125,000 for | ost
ti cket sales.’ Furthernore, the trial court allowed Thomas to
present evidence of the expenses he incurred in pronoting the
concert without, for the nost part, providing receipts. Trick
Daddy and Trina rely upon the Iine of cases hol ding that danages
must be shown with reasonable certainty and that |ost profits
from breach of contract cannot be based on sheer specul ati on and
guesswork. In particular, they rely upon the Suprene Court of

North Carolina s decision in Arnold v. Ray Charles Enterprises,

Inc., 141 S.E 2d 14 (N. C. 1965), for the holding that sufficient

proof of lost profit would be the gross receipts fromticket
sales. In this case, Thomas did not present any such evidence,
and relied upon estimations of the size of the crowm at the

venue.

" Thomas cal cul ated this anpbunt as 5000 (the amount of peopl e he antici pated
woul d be attending the concert) times $25 (the price of the ticket). W note
that Thomas was chargi ng $20 per ticket for students.
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On the other hand, Thomas relies upon a non-fina
deci sion of this Court® which cites to the Supreme Court’s

opi nion in Roadway Express, Inc. v. Don Stol hman & Assocs.,

Inc., Ky., 436 S.W2d 63 (1968). Roadway Express stands for the

proposition that uncertainty as to the anount of danmages w ||

not preclude recovery if it is reasonably certain that damages
resulted froma breach of duty. Here, Thonmas’ s damages coul d be
attributed to Trick Daddy and Trina s breach of the contract

Wi th reasonable certainty, and therefore he is entitled to
recover damages. Furthernore, Thomas argues that he actually
presented evidence that 5000 people were present and that
tickets were selling for $25 each. Lastly, Thomas argues that
the Arnol d deci sion does not preclude any other nethods to prove
damages; the court nerely held that evidence of gross receipts
was sufficient.

We are nore persuaded to follow the line of cases
cited by Trick Daddy and Trina, and therefore hold that the
trial court should not have permtted Thomas to present such
specul ative clainms as to ticket sales. It has |ong been held
t hat damages for breach of contract “is conpensation for the
| oss which naturally results or follows the breach, |limted,

however, to such | osses as the parties m ght have reasonably

8 Bel 0 Kentucky, Inc. v. Kentucky Ki ngdom Anusenent Co., Appeal No.
1998- CA- 001983- MR, currently on notions for discretionary review before the
Suprene Court, 2002-SC-000693-D and 2002- SC- 000697- D.

-17-



contenpl ated as a probabl e consequence and whi ch are capabl e of

being estimated with the reasonabl e accuracy.” Bugg & Franks v.

Jones, 183 Ky. 500, 503-4, 209 S.W 514, 515 (1919). Moreover,
“facts must be shown which afford a basis for neasuring or

conputi ng damages with reasonable certainty.” Kentucky West

Virginia Gas Co. v. Frazier, 302 Ky. 642, 646, 195 S.W2d 271,

273 (1946). See also Pauline’'s Chicken Villa, Inc. v. KFC

Corp., Ky. 701 S.W2d 399 (1985).

QG her than the testinony to the effect that 640
advance tickets were sold, there is no other evidence
est abl i shing the anount of other tickets, if any, sold prior to
or on the day of the concert. Thomas did not present any
docunentation as to gross receipts or as to the nunber of
tickets that were refunded. Furthernore, the face prices of the
tickets were either $25 or $20 with student identification.
Thomas was permitted to claimlost profits at the rate of $25
per ticket even though testinony established that sone of the
advance tickets were sold to students for $20. Thomas’s claim
as to ticket sales was too specul ative, and the trial court
abused its discretion in allowng himto request danages in the
amount of $125,000 for |ost ticket sales.

Next, Trick Daddy and Trina argue that the trial court
shoul d not have permitted Thomas to present testinony regarding

| ost revenue for an after-concert party at his nightcl ub.
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Thomas did not have a contract with Trick Daddy or Trina for
themto appear or performat his nightclub follow ng the
concert. Thomas argues that the trial court properly allowed
himto present this evidence, but that the issue is npbot because
the jury did not award damages for | ost revenue at the after-
concert party.

Al t hough we agree with Thonmas that it appears the jury
did not award danmges for |ost revenue at the after-concert
party, this is pure specul ation because the jury did not
indicate, nor was it required to indicate, howit arrived at the
anount of damages awarded. Just as it disallowed his attenpts
to claimnightclub revenue for the night followi ng the concert,
the trial court should al so have disall owed Thomas's cl ains for
| ost revenue at the nightclub on the night of the concert.
Nei ther Trick Daddy nor Trina was contractually obligated to
appear at Thomas’s ni ghtclub, and the anmount of people who m ght
have attended the after-concert party is purely specul ative.

Finally, Trick Daddy and Trina argue that the tria
court should not have permtted Thomas to of fer evidence at
trial regarding the expenses he incurred in pronoting and
putting on the concert. Because the expenses should have been
subtracted fromthe ticket sales, this allowed Thomas to
possi bly receive a double recovery. Thonmas counters with the

argument that evidence of expenses was only introduced to
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establish that he properly pronoted the concert, that he did not
request paynment for his expenses, and that the jury did not
provide himwth a double recovery.

Agai n, although we agree with Thomas that it appears
that he did not receive a double recovery, it is inpossible to
determine fromthe verdict what the jury awarded danages for
We note that prior to closing argunent, counsel for Thomas
i ndi cated that he was not requesting a reinbursenment of the
expenses for the concert. However, counsel presented a |arge-
sized list entitled “Expenses” that | ooked very simlar to the
list entitled “Damages”. Additionally, the trial court did not
instruct the jury that Thomas coul d not receive a double
recovery for both lost ticket sales and expenses if it
determ ned Trick Daddy and Trina breached the contract.

JURY | NSTRUCTI ONS

Trick Daddy and Trina argue that the trial court’s
instructions were insufficient for at |least two reasons -- the
trial court did not instruct the jury as to the damages
avai |l abl e for breach of contract or as to what was required to
prove breach of contract. |In particular, the trial court did
not include the definition of “paynent” as it pertained to
[Tability, which Trick Daddy and Trina specifically requested
the trial court include. Thomas counters this argunent,

poi nting out that there were no significant differences between
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the instructions Trick Daddy and Trina tendered and the tria
court’s final instructions. Furthernore, Thomas argues that the
word “paynment” is commonly used in everyday life, so that a
definition in the instructions would not be necessary.

In Cox v. Cooper, Ky., 510 S.W2d 530, 535 (1974), the

former Court of Appeals thoroughly addressed the issue of jury
i nstructions:

It may be sonetinmes appropriate for
instructions to define the rights of a
litigant, as for exanple in the instance of
a peace officer sued for assault incident to
an arrest, but as a general proposition they
shoul d be couched in terns of duties only.
Recovery hinges not on the question of who
was Within his rights, but who breached a
duty. If the duty is sinple enough to be
stated without defining it in ternms of the
rights of one party or the other, that is
all that is necessary, desirable, or proper.

. Qur approach to instructions is that
they shoul d provide only the bare bones,
whi ch can be fl eshed out by counsel in their
closing argunents if they so desire.

Furthernore, in MKinney v. Heisel, Ky., 947 S.W2d 32, 33-34

(1997), the Suprenme Court of Kentucky addressed the need to
include definitions of terns as foll ows:

In nunerous cases this Court has held
t hat words or expressions which are commonly
under stood and are generally sinple and
wel | - known shoul d not be defined. Such a
rule is consistent with our preference for
bar e- bones instructions which may be fl eshed
out during summation. Moreover, our cases
caution agai nst instructions which over-
enphasi ze an aspect of the evidence or
amount to a comment on the evidence. On the
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ot her hand, we have found error in the

failure to define ternms when the | aw

ascribes a particular neaning or when a

conmon termis used as a termof art.

It is also well settled that “erroneous instructions to the jury
are presuned to be prejudicial; that an appellee claimng

harm ess error bears the burden of showing affirmatively that no
prejudice resulted fromthe error.” 1d. at 35.

In the present matter, the trial court provided the
jury with admttedly “bare-bones” instructions. The tria
court’s instructions consisted of three instructions, the first
indicating that nine or nore of the jurors nust agree on a
verdict. Instruction No. Il, which addressed Thomas’'s cl ai m
agai nst Trick Daddy and Trina, contained only the question, “Are
you satisfied fromthe evidence that Maurice Young and Katrina
Tayl or breached their contract with Tinothy Thonas?” and the
foll owup statenent, “If you have answered YES to the above
instruction you shall state the anount of danmages which you find
fromthe evidence should be awarded to Ti nothy Thonas as a
result of the defendants’ breach of contract.” Instruction No.
I1l contained the sane | anguage regarding Trick Daddy and
Trina s counterclai magai nst Thonas.

We agree with Trick Daddy and Trina that the tria

court’s “bare-bones” instructions were insufficient to provide

the jury with enough infornmation to return a proper verdict.
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The instructions did not informthe jury as to the duties of the
parties as the trial court only asked the jurors to determ ne
whet her the contract was breached by either side. Furthernore,
al t hough we agree with Thomas that the term “paynent” is a
comonly used and understood word, in the context of this suit
its proper definition was inportant. Thomas argued that his
offer to pay Trick Daddy and Trina at the venue was sufficient
to allow himto conmply with the ternms of the contract, while
Trick Daddy and Trina argued that Thomas actually had to pl ace
the noney in their possession to conply wwth the contract terns.
We conclude that the jury instructions were erroneous and
therefore prejudicial, and that Thomas has not established that
this error was harmnl ess.

TESTI MONY REGARDI NG DRUG USE

Trick Daddy and Trina argue that Thomas’s all egations
of marijuana use by Trick Daddy and nenbers of his crew were
both irrelevant and prejudicial, and that the trial court erred
in allowing Thomas to present testinony to that effect. They
argue that this is especially true as Thomas failed to present
any evidence that either of themwas incapacitated or unable to
performon the evening of the concert. Thomas argues that his
i ntroduction of the evidence was proper because he only elicited
testinmony concerning drug use that day rather than any prior

use, and that the testinmony was highly rel evant because it
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established a reason Trick Daddy and Trina did not performthat
eveni ng other than | ack of paynent.

KRE 401 defines “rel evant evidence” as “evidence
havi ng any tendency to nmake the existence of any fact that is of
consequence to the determ nation of the action nore probable or
| ess probable than it would be without the evidence.” However,
KRE 403 provides, “[a]lthough relevant, evidence may be excl uded
if its probative value is substantially outwei ghed by the danger
of undue prejudice, confusion of the issues, or msleading the
jury, or by considerations of undue delay, or needl ess
presentation of cunul ative evidence.”

We agree with Trick Daddy and Trina that even if
evi dence of drug use were relevant, any probative value it m ght
have woul d be outwei ghed by its prejudicial nature. There is no
evidence in the record, in the formof drug test results,
nedi cal reports, or expert testinony, that either Trick Daddy or
Trina was i ncapacitated due to alleged drug use. Additionally,
the testinony only applied to Trick Daddy, not to Trina.

Because of this |lack of evidence, the only use the testinony had
was to portray Trick Daddy and Trina in a bad light in order to
gain the synpathy of the jury. The trial court erred in not
granting Trick Daddy and Trina's notion in limne to exclude al

testinmony regardi ng any all eged drug use.
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CONCLUSI ON

For the foregoing reasons, the judgnent of the Warren
Circuit Court is vacated and this matter is remanded for further

proceedi ngs in accordance with this opinion.

ALL CONCUR.
BRI EF AND ORAL ARGUMENT FOR BRI EF AND ORAL ARGUMENT FOR
APPELLANTS: APPELLEE:
Mat t hew P. Cook Benjam n D. Crocker
Bowl i ng Green, KY Bowl i ng Green, KY
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